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United States Court of Appeals for the 
District of Columbia 


1 The United States of America, ss: 

The President of the United States, 

To the Honorable John P. McMahon, Judge of the 
Police Court of the District of Columbia, 

Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between District of Columbia, a 
Municipal Corporation, Plaintiff, and John W. Donald, 
William Edward Larman, John R. Green and Herbert 
Donald, Defendants, D. C. No. 1,145,061, a manifest error 
hath happened, to the great damage of the said Defendants 
as by their complaint appears. We being willing that error, 
if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record 
and proceedings aforesaid, with all things concerning the 
same, to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, 
within 15 days from the date hereof, that the record and 
proceedings aforesaid being inspected, the said Court of 
Appeals may cause further to be done therein to correct 
that error, what of right and according to the laws and cus¬ 
toms of the United States should be done. 

WITNESS the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 19th day of June, in the 
year of our Lord one thousand nine hundred and thirty- 
nine. 

JOSEPH W. STEWART 

(Seal) Clerk of the United States 

Court of Appeals for the 
District of Columbia. 
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DONALD EX AL. VS. DISTRICT OF COLUMBIA. 


Allowed by 


D. LAWRENCE GRONER, 
Chief Justice of the United 
States Court of Appeals 
for the District of Colum¬ 
bia. 


2 In the Police Court of the District of Columbia 


March Tenn, A. D. 1938 
The District of Columbia, ss: 

Elwood H. Seal, Esq., Corporation Counsel, by Milton 
D. Korman, Assistant Corporation Counsel, who for the 
District of Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the Court to be 
informed, and complains that Herbert Donald, John Wil¬ 
liam Donald, William Edward Larman and John Robert 
Green late of the District of Columbia aforesaid, on the 
7th day of March in the year A. D. nineteen hundred and 
thirty-eight in the District of Columbia aforesaid, and on 
premises 1306 Eye Street, N. W. third floor did then and 
there sell certain alcoholic beverage, to-wit, whiskey and 
beer without first having obtained a license so to do con¬ 
trary to and in violation of an Act of Congress, the Police 
Regulations of the District of Columbia, and constituting 
a law of said District. 


Second Count 

Elwood H. Seal, Esq., Corporation Counsel, by Milton D. 
Korman Assistant Corporation Counsel, who for the Dis¬ 
trict of Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the Court to be 
further informed, and further complains that the aforesaid 
Herbert Donald, John William Donald, William Edward 
Larman and John Robert Green at the place aforesaid and 
on the 7th day of March in the year A. D. nineteen hundred 
and thirty-eight in the District of Columbia aforesaid, did 
then and there keep for sale certain alcoholic beverages, 
to-wit, whiskey and beer without first having obtained a 
license so to do contrary to and in violation of an Act of 
Congress, the Police Regulations of the District of Colum¬ 
bia, and constituting a law of said District. 
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Third Count 

Elwood H. Seal, Esq., Corporation Counsel, by Milton D. 
Korman Assistant Corporation Counsel, who for the Dis¬ 
trict of Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the Court to be 
further informed, and further complains that the aforesaid 
Herbert Donald, John William Donald, William Edward 
Larman and John Robert Green at the place aforesaid and 
on the 8th day of March in the year A. D. nineteen hundred 
and thirty-eight in the District of Columbia aforesaid, did 
then and there sell certain alcoholic beverages, to-wit, beer 
without first having obtained a license so to do contrary to 
and in violation of an Act of Congress, the Police Regula¬ 
tions of the District of Columbia, and constituting a law of 
said District. 

Fourth Count 

Elwood H. Seal, Esq., Corporation Counsel, by Milton D. 
Korman Assistant Corporation Counsel, who for the Dis¬ 
trict of Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the Court to be 
further informed, and further complains that the afore¬ 
said Herbert Donald, John William Donald, William Ed¬ 
ward Larman and John Robert Green at the place afore¬ 
said and on the 8th day of March in the year A. D. nine¬ 
teen hundred and thirty-eight in the District of Columbia 
aforesaid, did then and there keep for sale certain alcoholic 
beverages, to-wit, whiskey and beer without first having ob¬ 
tained a license so to do contrary to and in violation of an 
Act of Congress, the Police Regulations in such case made 
and provided, and constituting a law of the District of 
Columbia. 

ELWOOD H. SEAL, 
Corporation Counsel, 

Personally appeared William McEwen this 9th day of 
March A. D. 1938, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 

M. D. KORMAN 
Assistant Corporation Coun¬ 
sel in and for the District 
of Columbia. 
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3 In the Police Court of the District of Columbia 

No. 1145061 
District of Columbia 


v. 

Herbert Donald, John William Donald, William Edward 
Larman and John Robert Green. 

Information for Violation Alcohol Beverage Control Act 

Bo it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were tiled and proceedings had in the above entitled 
cause, to wit: 

March 0, 1938—Information filed—Plea Not Guilty—Jury 
Trial Demanded—Bond $500—P. F. O’Connor, Surety. 
October 19, 1938—On Trial. 

October 20, 1938—Trial Resumed. 

October 21, 1938—Trial Resumed. 

October 24, 1938—-Verdict Guilty—each defendant, each 
count. Continued to 10/29/38. 

October 27, 1938—Motion for a new trial filed and set for 
10/29/38. 

October 28, 1938—Motion for new trial filed for defendants 
John W. Donald. William Edward Larman and John 
Robert Green. Set for 10 29/38. 

October 29, 1938—Continued to 11/5/38. 

November 10, 1938—Continued to 11 19 38. Hearing Req. 
Def. 

November If), 1938—Continued to 11 28 38—2 P. M. 
November 28, 1938—Continued to 12 3 38—11 A. M. 
December 3, 1938—Motion for new trial taken under ad¬ 
visement. Counsel given until Dec. S, 1938, to submit 
brief. 

March 1, 1939—Motion for a new trial overruled each de¬ 
fendant as to each count. Judgment guilty. 

Sentence: 

Imposition of sentence suspended and personal recogni¬ 
zance taken of each defendant as to counts rr.3 and rr4. 
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4 Defendant Herbert Donald sentenced on Count #1 
to 45 days after Dist. Ct. #61963 and on Count #2 
to 45 days after Count #1. 

Defendant John W. Donald sentenced on Count #1 to 
45 days and on Count #2 to 45 days after Count #1. 

Defendant William E. Larman sentenced on Count #1 
to 45 days and on Count #2 to 45 days after Count #1. 

Defendant John R. Green sentenced on Count #1 to 30 
days and on Count #2 to 30 days after Count #1 

As to defendants John W. Donald, William E. Larman 
and John R. Green, exceptions noted. Notice given of in¬ 
tention of applying to the Court of Appeals for a Writ 
of Error. Each appeal bond $500. P. F. O’Connor surety 
for defendants John W. Donald, William E. Larman and 
John R. Green. Defendant Herbert Donald abides by the 
judgment of the Court and is this day committed. Term 
continued. 


March 7, 1939—Bill of Exceptions submitted. 

March IS, 1939—Time for signing Bill of Exceptions ex¬ 
tended to March 30, 1939, 1st continuance. 

March 30, 1939—Time for signing Bill of Exceptions ex¬ 
tended to April 11, 1939—2nd continuance. 

April 11, 1939—Time for signing Bill of Exceptions ex¬ 
tended to April 25, 1939, by order of Court of Appeals 
(No. 3073). 

April 25, 1939—Bill of Exceptions settled, sealed, signed 
and filed. 

June 7, 1939—Defendant Herbert Donald—Sentence this 
dav amended to read: 

Count #1—45 days to run concurrently with District 
Court #61963. 

Count =2—45 days to run concurrently with District 
Court =61963. 


June 19, 1939—Writ of Error received from Court of Ap¬ 
peals. 

July 5, 1939—Copy of record and proceedings in this case 
together with Writ of Error transmitted to Court of 

c? 

Appeals in obedience to said writ. 
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5 In the Police Court of the District of Columbia 

D. C. No. 1145061. 

District of Columbia. 
vs. 

John W. Donald. William Edward Larman, and John 
Robert Green. Defendants. 

Bill of Exceptions. 

BE IT REMEMBERED that at the trial of this case be¬ 
fore Mr. Justice McMahon and a jury duly impaneled and 
sworn to try the issues herein, which trial began on Octo¬ 
ber 1.9, 1938, and thereafter was further proceeded with 
against 4 defendants, namely: Herbert Donald, John W. 
Donald, William Edward Larman and John Robert Green, 
resulting in a conviction against all four defendants on all 
4 counts in the information. The Assistant Corporation 
Counsel made an opening statement to the Jury in which 
he stated in substance that the government expected to 
prove that Officer Oliver T. Coffin, a member of the Vice 
Squad, visited premises 1306 I Street, Northwest, on the 
7th day of March, 1938, and while therein purchased whis¬ 
key and beer from the defendants; that he thereupon went 
to the office of the United States Commissioner, swore to an 
affidavit on which a search warrant was issued and returned 
to the premises, 1306 I Street, the following day, March 
8, 1938, and again purchased whiskey and beer from the 
defendants paying for the same with certain marked dollar 
bills, the serial numbers of which had been previously taken 
at Administrative Headquarters of the police department; 
that thereafter these premises were raided by Sergeant 
Deyoe and other members of the Vice Squad, and a bottle 
of beer in front of Officer Coffin was seized, together with 4 
quarts of whiskey and some 214 bottles of beer, as well as 
certain of the marked dollar bills found in the possession of 
the defendants and others in the premises. 

6 Counsel for the defendants then made an opening 
statement to the jury in which he stated in part that 

the defendants denied having sold any whiskey or beer to 
Officer Coffin; that the second and third floors of premises 
1306 I Street, Northwest, was occupied by the Printer’s 
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Literary Club, which is a duly organized and incorporated 
club composed of union printers; that the club rooms were 
used solely by members of the club and their specially in¬ 
vited guests; that members of the club frequently received 
employment through calls sent to the club for the services 
of union printers from newspapers and job printing plants; 
and that the place was maintained on high standards for the 
social and economic benefit of the members of the club and 
that no illegal enterprises were carried on therein. The 
prosecution called as its first witness one Oliver T. Coffin, 
who testified in substance as follows: 

That on the 7th day of March, 1938, he was a member of 
the Metropolitan Police Department of the District of 
Columbia, and attached to the Vice Squad. That about 
2:30 P. M. of said date, he went to premises 1306 Eye 
Street, N. W., in the District of Columbia; that he was 
accompanied by a man by name of Stewart; that he went to 
the third floor of said premises which appeared to him to 
be the “Club Room’’ of the Printers Literary Club, and 
found therein approximately twenty persons; that he again 
went to the third floor of said premises on the following 
date, March 8,1938, and that on said date there were 22 per¬ 
sons in the third floor of said premises; that on both March 
7th and March 8th, there was a constant turnover of the 
persons in the room—men coming in and going out—but 
the average number in the premises at any given time re¬ 
mained about the same and among this number were a num¬ 
ber of Chinese and one who appeared to be an Italian; that 
witness made a bet with the defendant Larman on the re¬ 
sult of a running race of horses and that he heard the de¬ 
fendant Larman calling out the results of horse races, 
which said evidence was admitted over the objection and ex¬ 
ception of counsel for defendants; that he saw each 
7 of the defendants present on the third floor of said 
premises on both the dates of March 7 and March 8, 
1938. When he first entered said third floor of 1306 Eye 
Street, N. W., he saw the defendants Larman and Green, 
but that the defendant John W. Donald was not present 
at the time he entered; that he remained for approximately 
two hours before leaving; that he purchased from the de¬ 
fendant Green, three whiskey drinks, and paid to him the 
amount of 60^, or 20^ for each drink; that he purchased 
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from the defendant Lannan a total of 6 bottles of beer pay¬ 
ing him 60 cents therefor; that when he asked the defen¬ 
dant Green concerning the whiskey, the following conver¬ 
sation took place: 

A. We asked Green if he had any whiskey. 

Q. Who is “we”? 

A. The three of us. I asked him for the two that was 
with me and he said, “Yes”. We asked him what kind, and 
he said, “Well, we have several kinds. It runs 20, 25 and 30 
cents a drink.” I purchased 3 drinks at 20 cents.” 

That he made several “horse racing bets” with the de¬ 
fendants Herbert Donald and Harman, at said premises on 
March 7, 1938, which said evidence was admitted over the 
objection and exception of defendants; that with reference 
to the repeated questioning and responses of the witness, 
Coffin, relative to gambling on said premises, the following 
is illustrative of the court’s ruling relative thereto: 

By Counsel for Defendants: “If your Honor please, I 
make the same objection. May I make this statement to 
your Honor, that the questions and answers of this wit¬ 
ness are concerning bets. Neither this defendant nor 
any of them are charged with that offense. They are 
charged with sale and possession of liquor. Now, no less 
than four times he has said bets were made, and I move to 
withdraw a juror on the ground that his answers to ques¬ 
tions are unresponsive and prejudicial. 

The Court: I will overrule the motion to withdraw a 
juror, and overrule the objection to the question asked. 

By Counsel for Defendants: I ask your Honor to 
8 admonish the Jury that they are not to consider these 
persons as being charged with gambling, and that 
they will disregard any testimony concerning gambling or 
taking bets. 

The Court: The jury will be instructed that they are 
charged with the alleged violation of the liquor law, but 
I will not instruct the jury that they cannot consider this 
other evidence in connection with the charge. 

By Counsel for Defendants: Your Honor will allow me 
an exception? 

The Court: Yes. 

The witness Coffin further testified in substance as fol¬ 
lows: 
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That he asked and was furnished by the defendant Lar- 
man, three beers on said date March 7, 1938, and himself 
and two other persons sitting with him at the table; 
that he had no conversation with the defendant Donald 
on said date of March 7, 1938, in said premises; that on 
the following date March 8, 1938, he went to the office of 
the United States Commissioner and applied and ob¬ 
tained a search warrant for said premises; that upon 
said search warrant, he returned to premises on March 
8, 1938, at about 2:35 P. M.; that he was unaccom¬ 
panied ; that Sergeant Deyoe, a member of the Vice Squad 
of the Police Department, made a memordandum of five 
one dollar bills before he entered said premises on March 
8,1938; that on that date he was admitted by the defendant 
Larman; that when he entered said third floor of 1306 Eye 
St., N. W., all of the defendants were present; that on the 
8th day of March, when he was in said premises, he inquired 
of the defendant Herbert Donald, if he could make a bet 
on a horse race; that said defendant told him he could do 
so; that he made a bet with said defendant and gave said 
defendant one of the marked dollar bills which he had. 
That thereupon the following took place between the Court 
and Counsel for defendants; “If Your Honor please, I want 
to make sure about it. The objection is on the ground that 
it is irrelevant and immaterial, the materiality of the testi¬ 
mony, the irrelevancy of the testimony, and that it is 
prejudicial to the defendants. 

The Court: Yes. 

Counsel: Each of them? 

The Court: Each of them. 

9 Witness Coffin further testified that on said date 

March 8,1938, he had no conversation with the defen¬ 
dant John W. Donald; that he purchased two bottles of beer 
from the defendant Green on said date, March 8, and paid 
20<f: therefor; that he gave said defendant Green one of the 
“marked” one dollar bills and received 80^ in change; that 
over the objection and exception of Counsel for defendants, 
the witness Coffin was permitted to testify to the fact that 
a crap game was in progress in which several of the 
Chinese occupants on the premises were engaged, and to 
certain other gambling transactions on said premises on 
said date of March 8, 1938, and concerning the placing of 
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number bets with the defendant Herbert Donald and the 
defendant Larman, which said questions and answers were 
over the exceptions and objections of Counsel for Defen¬ 
dants; that in the room on the third floor, which was the 
only room visited on both occasions by the witness Coffin, 
there was a black board on the wall on which there was 
tacked several “racing forms and scratch sheets.” That 
he was present on said premises on said date when the 
officers of the “Vice Squad” broke into said premises; that 
when the officers of the Vice Squad entered said premises, 
he had before him a “half full” bottle of beer which was 
taken to Police Headquarters as evidence in this case; that 
a partly filled bottle of beer shown witness Coffin was the 
same as that which he had on this occasion, wfliich said 
bottle was admitted in evidence, without objection. 

The witness Coffin further testified as to his observation 
of playing cards on the premises at the time that he was 
present, winch w 7 ere thrown away at the time that the mem¬ 
bers of the “Vice Squad” entered; that he had no con¬ 
versation with the defendant Donald on said date of March 
8, 1938, that on the door of the first floor there w’as the 
name “Printers Literary Club”; that also on the first floor 
there w*as a restaurant and that there wrere rooms of the 
Printers Literary Club on the second floor; that one of 
rooms on the second floor had a pool table. 

10 George C. Deyoe w’as called as a witness for the 
District of Columbia, and testified as follows: 

“That he wms a member of the Metropolitan Police De¬ 
partment attached to the “Vice Squad” and that he had 
occasion to be at premises 1306 Eye St., N. W., on March 
8, 1938; that he arrived at said premises at about 2:30 
P. M.; that he was accompanied by Charles Ward, a United 
States Deputy Marshall, and other members of the Metro¬ 
politan Police Department, attached to the “Vice Squad”; 
that he went to the third floor of said premises and that 
he “forced” the door thereof, and that when he entered, he 
saw certain persons, w’hereupon the following took place:. 

“In this room there wrere 22 men, 16 white men, I would 
say, one Colored man and four chinamen, and one Greek.” 

By Counsel for Defendants: “If Your Honor please, I 
move to strike the answer. It is soldely for the purpose of 
trying to prejudice the jury, bringing up questions of na- 
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tionality. What difference does it make whether it was a 
Greek or a colored man or a chinaman, if they had a right 
to be in there. 

The Court: I overrule that objection. 

Counsel for Defendants: Note an exception. 

Exception Granted. ” 

Witness Dcvoe further testified in substance: 

That he found on said date and on said premises 214 
bottles of beer and four quart bottles containing whiskey; 
that he searched, or caused to be searched, each of the de¬ 
fendants and found in the possession of Herbert Donald 
one of the one dollar marked bills and in the possession of 
a man named Pharr, another of the marked bills (Mr. 
Pharr later took the witness stand and corroborated the 
testimony of Sergenat Deyoe that he, Pharr, had received 
the bill in change from the defendant Green when he pur¬ 
chased a drink from Green).” which had been submitted to 
him by the witness Coffin; that he recovered from two per¬ 
sons other than the defendants herein, two of the “marked” 
one dollar bills, which he turned over to Deputy Marshall 
Charles Ward. 

11 Sergeant Deyoe further testified that the defen¬ 
dant Green told him in the presence of the defen¬ 
dants, John Donald and Herbert Donald, that he was em¬ 
ployed there and “was paid sometimes by John Donald and 
sometimes bv Herbert Donald and thev corroborated him 
in that. They said that was right, that whoever happened 
to be there would pay him; that he was hired by them. He 
said his duties were to clean up the place and dispense 
drinks, wait on customers. Herbert Donald stated that 
he was the manager of the place; that his brother was not 
there all the time; that he worked, I believe, for the Herald- 
Times paper; and that he, Herbert Donald, was there prac¬ 
tically all the time and took charge of the place, (as) Man¬ 
ager. John Donald told me that he was co-partner with 
his brother Herbert in running the place; that the furniture 
and fixtures there were owned jointly by him and his 
brother.” 

Thereafter the witness Coffin was recalled to the witness 
stand and the following questioning and answering took 
place: 


12 


DONALD ET AL. VS. DISTRICT OF COLUMBIA. 


“I wanted to ask you, which I have neglected to do, if you 
can give us any description of those men, so far as their 
appearance and nationality, is concerned?” 

Counsel for Defendants: I object, if Your Honor please. 
It is admitted. The answer is obvious. The question is 
going right into the question of race, and I don’t think it 
has any bearing on the case. 

The Court: I will overrule the objection, but I don’t 
think the question is a proper one because he mentioned 
two days and is not directing the witness’ attention to either 
of these days. 

By Assistant Corporation Counsel: I will direct your at¬ 
tention to March 7, the first day you vrere there, Mr. Coffin. 
You can give me your reply to that? Then we will take up 
the other day. 

Answer: Well, there were a n umber of chinamem 

Following some further~cTiscussion, the Assistant 
12 Corporation Counsel handling the case, questioned 
the witness Coffin, as follows: 

‘‘Any other nationalities that you remember? That is, 
that were obvious to you? 

Answer: You mean including the defendants? 

Question: Yes. 

Answer: Well, there was Green and there was another 
man Joseph Amato. 

Question: This is the first day you are referring to? 

Answer. The first day. 

By Counsel for Defendants: If your Honor please, I 
move to strike that answer. It absolutely cannot be for 
any other purpose than trying to prejudice the defendants 
here, by showing nationalities. What has that got to do 
with it? 

The Court: I will overrule your motion to strike and al¬ 
low you an exception. 

Whereas, thereafter, the witness Coffin having been re¬ 
called to the witness stand for direct examination, was 
asked and replied to the following questions, and gives 
the following answers over the objection of counsel for the 
defendants herein. 

By the Assistant Corporation Counsel: Mr. Coffin, will 
you tell us whether or not, among the 22 that you said 
were in the premises on the 8th day of March, that there 
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were any of other nationalities than American among them? 

Answer: Yes Sir. 

Question: And will you describe what they were? 

Counsel for the Defendants: T object. The same objec¬ 
tion, Your Honor, and I still mean the motion to withdraw 
a juror and continue the case. Time after time objections 
were made; who were they trying? The question of races 
or nationalities? The cases, if Your Honor please, hold 
unanimously that you cannot go into the question of 
nationality and attempt to find someone guilty without even 
going on trial.” 

13 The Court: I will overrule that objection and al^ 
low you an exception. 

Counsel for the Defendants: I also move that the jury 
be instructed to disregard the question. 

The Court: I overrule that. 

Counsel for Defendants: An exception again, if Your 
Honor please.” 

WHEREUPON one Samuel R. Smith was called and 
testified as a witness for the District of Columbia, in sub¬ 
stance as follows: That he was a member of the Metro¬ 
politan Police Department of the District of Columbia, at¬ 
tached to the “Vice Squad”. That he had occasion to 
enter the third floor of the premises at 1306 Eye St., N. W., 
on March 8, 1938, at about 3:30 P. M.; that he was accom¬ 
panied by fellow-officers Deyoc, McEwen, Young and Little, 
together with Assistant Deputy Marshall Ward; that he 
observed the witness Coffin on said premises at the time that 
he entered, and saw a partly filled bottle of beer before him. 
Whereupon the following took place: 

“There were about eighteen or twenty, maybe a few more 
people there, and most of them were white. There were a 
few Chinamen present”. 

” Counsellor the defendants: Tf Your Honor please I re¬ 
new my same objection to bringing the nationalities. 

The Court: “I overrule that objection and allow* you 
an exception.” 

Said witness Smith identified the partly filled bottle of 
beer that he saw’ in front of the witness Coffin at the time 
that he entered said premises. 

WHEREUPON the District of Columbia called as a wit¬ 
ness one Albert A. Spear, who testified, without objection, 
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that he was a chemist employed in the Bureau of Internal 
Revenue and that he had tested the allege whiskey and beer 
turned over to him by the Police Department, and that such 
“whiskey and beer” contained certain amounts of alcohol 
by volume. 

WHEREUPON the prosecution called one Charles H. 
Ward as a witness, who testified in substance as follows: 
“That on the 8th day of March, 1938, he was a Deputy 
United States Marshall, and that he has received a 
14 search warrant for premises 1306 Eye St., N. W., 
from the United States Commissioner for the Dis¬ 
trict of Columbia; that he executed said warrant about 3:15 
P. M. of said date; that he observed through the last por¬ 
tion of the door on the third floor of said premises, the form 
of a man, that the door was not opened in response to his 
“rattling” of said door; that he attempted to use a crow¬ 
bar to open the door, but was unable to do so, and that said 
witness Deyoe was required to use an axe to open said door. 

WHEREUPON the following questions and answers 
took place: 

What did you find in these premises, Sir? 

Answer: “We found 22 men and evidence— 


Question: Will you describe those men to us as near as 
you can, as you recall? 

Answer: “My best recollection is that there were about 
16 white men and some oriental, about five orientals, and 
one young short colored fellow. 

Counsel for Defendants: “I move to strike the question 
and answer, if your Honor please. 

The Court: Motion to strike overruled and exception 
granted. 

WHEREUPON one William McEwen was called as a 
witness for the prosecution, and testified in substance as 
follows: “That on March 8, 1938, he was a member of the 
Metropolitan Police Department, and attached to the “Vice 
Squad”, and that on said date he had occasion to enter the 
third floor of premises at 1306 Eye St., N. W., that Sergeant 
Deyoe forced the door of said third floor, and that he 
entered said third floor; that he observed Sergeant Deyoe 


search a person other than these defendants, and found in 
his possession one of certain “marked” one dollar bills. 
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WHEREUPON the prosecution called as a next 

15 witness one Henry L. Pharr, who testified in sub¬ 
stance as follows: 

‘ ‘ That he was present at the Printers Literary Club, Inc., 
1306 Eye St., N. W., Washington, D. C., on March 8, at the 
time that certain officers of the Metropolitan Police De¬ 
partment arrived on said premises; that he was searched 
by one of the police officers and that a one dollar bill was 
shown to him as having the same serial number as a memo¬ 
randum in the possession of said police officer; that he 
asked the defendant Green if he could change a twenty 
dollar bill for him, and that the defendant responded as 
follows: 

“I’ll get it for you”; that when the change for the twenty 
dollar bill was handed to him by defendant Green, there 
was included among the change one dollar bills; that an 
officer took possession of the money which he had at the 
time; that on cross examination, the witness Pharr testified 
that he did not purchase any whiskey on said premises, and 
that he had in his possession at the time the amount of 
$43.00; that he was, and still is, employed as a linotype 
operator, and had been so employed for approximately 
thirty years. 

THEREUPON the prosecution rested this case against 
the defendants, and the defendant, Larman, was called to 
the witness stand and testified as follows: “That he was 
52 years of age and had lived in the District of Columbia 
all of his life; that he was employed by the Printers 
Literary Club, Inc., 1306 Eye St., N. W.; that there was a 
barber shop and lunch room on the first floor of the build¬ 
ing ; that the officers and poolroom was on the second floor, 
and that the recreation room was on the third floor; that 
there were no other floors to said building; that the room 
on the third floor had five windows facing on Eye St.,; that 
he was paid a salary of $25.00 a week by the Printers 
Literary Club, Inc.; that he had a “social security card” 
showing that he was so employed; that the Printers Lit¬ 
erary Club, Inc. had “unemployment compensation insur¬ 
ance” on him; that his duties were to see that only the 
proper members of the club were permitted to enter the 
club; that his duties pertained to all floors of the 

16 building; that the newspapers in the District of Co- 
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lumbia would ask that the Club furnish employees 
for them; that other printing establishments in the Dis¬ 
trict of Columbia occasionally used the services of the club 
in obtaining employment; that he did not sell the witness, 
Officer Coffin, any beer on March 7, 1938; that the witness, 
Officer Coffin, entered the Club in company with a Mr. Mc¬ 
Dermott, a member of the Club; that the Club by and 
through its officers, had also instructed him not to sell any 
alcoholic beverages on the premises; that he was able to 
identify the four bottles containing whiskey, which the 
police officers had brought into the court; that, as disclosed 
by the bottles themselves, two of them were unopened; that 
he identified the one dozen glasses which were introduced 
in evidence, together with the four bottles containing whis¬ 
key; that all of the beer and whiskey at Club was owned 
by individual members of the Club; that he was able to tell 
the ownership of the bottles of beer by the “bin” that it 
was in in the ice box, but admitted that there were only 4 
bins in the ice box and approximately 200 members of the 
club and 214 bottles of beer;” that he was searched by one 
of the officers of the Metropolitan Police Department, and 
that no marked money was found in his possession; that de¬ 
fendant, John W. Donald was secretary of the Club, and 
that a Mr. Joseph Levine, a printer at the Washington 
Times-Herald was the president on said date; that each 
member brings his own whiskey, and that all of the whis¬ 
key that may be at the Club was owned by such individuals; 
that he did not sell any alcoholic beverages to the witness, 
Coffin, on said dates of March 7 and 8, 1938, or at any other 
time, and that he did not possess for sale such alcoholic 
beverages on said date; 

WHEREUPON the defendant, John Green, took the wit¬ 
ness stand and testified in substance as follows: “That he 
was 28 years of age, and lived in the District of Columbia, 
and employed by the Printers Literary Club, Inc., 1306 Eye 
St., N. W., in the said District; that his duties at the Club 
were to clean up and run errands for the members of the 
Club; that he worked on the second and third floors of the 
building where the club is located;” that at no time 
17 had he sold whiskey or beer to anyone, and that 
especially on the dates of March 7 and March 8,1938, 
he did not sell whiskey or beer to the witness, Coffin; that 
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he produced a social security card, showing his employment 
by the Club; 

WHEREUPON the defendant, John W. Donald, was 
called as a witness in his own behalf, and testified in sub¬ 
stance as follows: 

“That he was employed by the Washington Times 
Herald, a newspaper in the District of Columbia, for the 
past eighteen years, as a linotype operator; that he was so 
employed on the dates of March 7 and 8, 1938, and worked 
on both of said dates; that neither individually, nor in his 
capacity as an officer of the Club, did he sell, possess or 
authorize anyone to sell or possess alcoholic beverages on 
said premises, 1306 Eye St. N. W., and that he did not know 
that anyone had ever sold or legally possessed alcoholic 
beverages on said premises. ’ ’ 

WHEREUPON, following subpoena duces tecum issued 
by the Court against William J. Tompkin, Recorder of 
Deeds, District of Columbia, an employee of the Officer of 
the Recorder of Deeds appeared and brought with him the 
records of the officer of the Recorder of Deeds, showing 
that the Printers Literary Club, Inc. was incorporated 
under the laws of the District of Columbia on November 8, 
1934, which said record was introduced in evidence, the 
certificate of incorporation introduced in evidence con¬ 
tained the following paragraph: 

‘The particular business and object of this corporation 
is literary, instructive, and philosophical, contemplating 
the mutual improvement of its members by social contact 
in selected groups or bodies constitutionally organized at 
various places, according to rules and regulations to be 
adopted, aiming to develop and stimulate thereby greater 
interest in their fellow-man and generally the advance¬ 
ment of high ideals of social contact.’ ” 

18 WHEREUPON, in response to a subpoena duces 
tecum issued by the Court against John A. Marshall, 
Director of the District of Columbia Unemployment Com¬ 
pensation Board, an employee of that Board appeared in 
court with the records of the Board, pertaining to the 
Printers Literary Club, Inc. 

Upon objection of Counsel for the District of Columbia, 
the Records of said Board were refused admittance as evi¬ 
dence in the case, to which action of the Court, defendants 
noted an exception. 
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The Court: “Ladies and gentlemen of the jury, the 
time has now come to submit this case to you for your deter¬ 
mination. 

There are four counts or charges in the information, 
therefore you have four issues which must be determined 
by you. 

The first issue is: did or did not any one or all of these de¬ 
fendants on the 7th day of March, 1938, sell intoxicating 
liquor at premises, 1306 I Street? 

The second count or charge is: Did any one or all of 
these four defendants, on the same day, on the 7th day of 
March, 1938, keep for sale alcoholic beverages at premises 
1306 I Street, without having a license so to do? 

The third count is: Did or did not any or all of these 
defendants on the 8th day of March, 1938, sell intoxicating 
liquor at 1306 I Street without having obtained a license so 
to do? 

And the fourth count or issue is: Did or did not any or 
all of these defendants, on the 8th day of March, at premises 
1306 I Street, keep intoxicating liquor for sale without first 
having obtained a license so to do? 

It is stipulated and agreed by and between counsel on 
both sides that none of these defendants had a license or a 
permit to sell or keep for sale intoxicating liquor at those 
premises. 

19 Now, of these four charges, each and all of these 
defendants are presumed in law to be innocent. That 
is, when the trial begins, the law presumes them to be inno¬ 
cent, not to have committed any or all of these offenses, and 
that presumption of innocence continues with them through¬ 
out the entire trial until such time as their guilt is estab¬ 
lished by the evidence beyond a reasonable doubt. The 
burden of proof is upon the Government to establish their 
built. They do not have to establish their innocence. You 
can determine these issues only by the facts which you have 
heard from the witness stand. The first question is: Did 
or did not any or all of these defendants, either on the 7th 
or the 8th day of March sell intoxicating liquors at these 
premises, 1306 I Street, without first having obtained a 
license? A sale is a contract, a meeting of the minds by or 
between two or more persons, as the result of which one 
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person gives up and surrenders something of value in re¬ 
turn for which the other person gives up and surrenders 
and delivers to that person something of value in exchange 
for the consideration which has been given. In trying to 
apply that principle to this case and trying to determine 
whether or not, on the 7th day of March, any or all of these 
defendants sold intoxicating liquor, you have to take the 
evidence and weigh it and analyze it for the purpose of try¬ 
ing to apply that definition to the facts of the case. The 
claim on behalf of the government is that on the 7th day 
of March, the witness by the name of Coffin, went into these 
premises and that he there saw the defendant Larman and 
also the defendant Green. Now, it is a question of fact for 
you to determine, under all of the evidence you have heard, 
did this witness Coffin go in there? Did he see the defen¬ 
dant Larman? Was there any conversation or understand¬ 
ing or agreement or meeting of the minds between the wit¬ 
ness, Coffin, and the defendant Larman, as a result of which 
Larman undertook to and did in fact, give to that witness 
Coffin intoxicating liquor, to-wit, of beer, and did the wit¬ 
ness Coffin accept and receive the intoxicating liquor, and in 
return therefor did he, Coffin, give to and did Larman ac¬ 
cept and receive a sum of money in return for the intoxi¬ 
cating liquor? 

20 Now, that is the issue which you have to determine. 

If, after considering all of the evidence which you 
have heard, you are satisfied, and satisfied beyond a rea¬ 
sonable doubt, that on that day in question, there was a 
meeting between Larman and the witness Coffin, that 
there was a contract, a meeting of the minds between 
those two, as a result of which Larman did in fact deliver 
to Coffin intoxicating liquor, Coffin accepted and re¬ 
ceived those intoxicating liquors, from Larman, and Coffin 
in return therefore delivered to, and Larman accepted a 
sum of money, that would be a contract or sale of intoxicat¬ 
ing liquors within the meaning of the law, and if you believe 
that, and believe that beyond a reasonable doubt, it would 
be your duty to bring in a verdict of guilty with respect to 
the defendant Larman. 

If, on the other hand, after considering all of the facts 
and circumstances which you have heard, you are satisfied 
from the evidence that there was no contract, a meeting 
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of the minds between those two, as the result of which in¬ 
toxicating liquor was delivered to and accepted by Coffin, 
and he is return therefor delivered to Larnian, and Larman 
accepted and received a sum of money—if you are satis¬ 
fied from the evidence that that did not occur, of course, 
you would have to acquit Larman of that count for sale of 
intoxicating liquor. If, after considering all of the facts 
and circumstances, you have a reasonable doubt in your 
mind as to whether Larman did, within the meaning of the 
definition I have given you, sell intoxicating liquor to the 
witness Coffin, you would have to give him the benefit of a 
reasonable doubt and acquit him. 

The next issue for you to determine under this first count 
is: was there a contract of sale and meeting of the minds 
between the colored defendant, the defendant Green, and 
the witness Coffin, on the 7th day of March, 1938? It is 
the claim of the Government that on that day Coffin was in 
there and that Coffin met Green, and that Green sold 
21 to him, Coffin, three drinks of whiskey. That is the 
issue for you to determine. If you believe, and be¬ 
lieve beyond a reasonable doubt from all the evidence you 
have heard, that Coffin was in there, that Coffin did see 
Green there on that day, that there was a contract, a meet¬ 
ing of the minds between Green and Coffin, as the result of 
which Green delivered to Coffin and Coffin accepted whiskey, 
and in return therefore Coffin delivered to Green and Green 
accepted a sum of money in return for the delivery by him 
to Coffin of whiskey, if you believe that and believe it be¬ 
yond a reasonable doubt from the evidence you have heard, 
that would be a sale and a sale of intoxicating liquor with¬ 
out the meaning of the law, and if you believe that beyond 
a reasonable doubt you would have to bring in a verdict of 
guilty with respect to the defendant Green on that count 
or charge of the information respecting the 7th day of 
March. If, after considering all of the facts and circum¬ 
stances you have heard, you are satisfied that Green did not 
on that day sell to the witness Coffin whiskey within the 
meaning of the definition I have given you, he would not be 
guilty of that sale. If, after considering all of the facts 
and circumstances you have heard, you have a reasonable 
doubt as to whether Green did, in fact, in person on that 
day sell whiskey to the witness Coffin, you would have to 
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give him the benefit of that reasonable doubt and acquit 
him. 

Now, considering the first count or charge of the in¬ 
formation, we have two other defendants. One is Herbert 
Donald and the other is John William Donald. Herbert 
Donald, as I recall the testimony is the defendant who said 
he was employed there at the Club, and that he looked after 
the hall. John William Donald, as I recall his testimony, 
testified that he was the secretary and treasurer of the 
club. As part of this issue which you have to determine, 
you have to determine the guilt or innocence of either one 
or both of those two defendants wdth respect to any alleged 
sales which were made on the 7th day of March. 

22 It is not claimed by the Government that either 
Herbert Donald or John William Donald in person 
sold to the witness Coffin intoxicating liquors on the 7th 
day of March, but if you believe, and believe beyond a 
reasonable doubt from the evidence you have heard, that 
either Green or Larman, on the 7th day of March, did sell 
intoxicating liquors to the witness Coffin, then you have a 
right to and should take into consideration all of the facts 
and circumstances for the purpose of ascertaining and de¬ 
termining in your minds, what, if anything, either the de¬ 
fendant Herbert Donald, or John William Donald, had to 
do with those sales, and if after weighing and analyzing all 
of the evidence you are satisfied, and satisfied beyond a 
reasonable doubt in your minds, that either one or both of 
those two defendants, Herbert Donald and John William 
Donald, were knowingly aiding and abetting and assisting 
either Larman or Green or both in the sale of intoxicating 
liquor on the 7th day of March, they would be as guilty as 
if they themselves had in person sold these intoxicating 
liquors. In order to try to determine -what, if anything, 
they had to do with it, you have to take into consideration 
all of the facts and circumstances. Mere presence alone of 
either Herbert Donald or John William Donald in the Club 
or in those premises on that day is not sufficient. 

If you believe, and believe beyond a reasonable doubt, 
that intoxicating liquor was sold there by Larman or Green 
or both, and if you believe that both Herbert Donald, and 
John William Donald were there in person, one being an 
employee and in charge of the Club, and the other being the 
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Secretary-Treasurer of the Club, if they were actually there, 
if they knew the intoxicating liquor was being sold, if they 
were a party to the sale of it, in that they knowingly per¬ 
mitted the liquor to be kept there, knowing it was going 
to be sold, and knowingly either permitted either Larman or 
Green to sell the liquor—if you believe that and believe it 
beyond a reasonable doubt with respect to both, it would 
be your duty to bring in a verdict of guilty with re- 
23 spect to both, because under those circumstances they 
would be just as guilty as an aider or abettor as if 
they had in person sold the intoxicating liquor. 

If you believe that either Larman or Green, or both in 
fact, sold intoxicating liquor on that day, but if you believe 
that even though these two defendants, Herbert Donald 
and John William Donald, were actually there present, if 
you believe that they did not know the liquor was being 
sold, that they were not a party to the sale of it, that they 
were not aiding or abetting or assisting either one of the 
two defendants in keeping it. there for sale and had ab¬ 
solutely nothing to do 'with the sale, did not knowingly per¬ 
mit it to be done—if you believe that from the facts of this 
case, you w’ould have to acquit them. 

If, after considering all of the facts and circumstances 
in this case, you are satisfied, and satisfied beyond a reason¬ 
able doubt, that intoxicating liquor was sold either by Lar¬ 
man or bv Green, but vou have a reasonable doubt as to 
whether both of the defendants Herbert Donald and John 
William Donald, in any way knowingly aided, abetted or as¬ 
sisted in the sale of intoxicating liquor by either one of 
those two defendants to Coffin, you would have to give them 
the benefit of the reasonable doubt and acquit them. 

Now, coming down to the next charge, as to whether or 
not any or all of these defendants kept intoxicating liquors 
there for sale on the 7th day of March, first you must de¬ 
termine whether there was intoxicating liquor there on the 
7th day of March. If you believe, beyond a reasonable 
doubt, that intoxicating liquors were actually present on 
those premises on that day, and you further believe, and 
believe beyond a reasonable doubt, that all four of these 
defendants were keeping the intoxicating liquor there for 
the purpose of selling, that is, either in person or some of 
them were, and they understood that some would sell it 
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and the others knowingly permitted them to keep it there 
for that purpose—if you believe that and believe that be¬ 
yond a reasonable doubt with respect to all four, then you 
would have to bring in a verdict of guilty with respect to 
all four. 

24 If you believe intoxicating liquors were being ac¬ 
tually kept there for sale by some of the defendants, 
but not by others, if you believe that beyond a reasonable 
doubt, it would be your duty to bring in a verdict of guilty 
with respect to those concerning whom you are satisfied 
beyond a reasonable doubt were keeping the intoxicating 
liquor there for sale, and if you believe some were keeping 
it there and not the others, then you would have to convict 
those concerning whom you had no reasonable doubt, and 
if you have a reasonable doubt as to any of them, that they 
were keeping it there for sale, you would have to give them 
the benefit of the reasonable doubt, and acquit them. 

Coming down to the next count, which is the question 
of whether or not any or all of the defendants sold intoxi¬ 
cating liquors on the 8th day of March, it is the claim of 
the Government in this count, or charge, as I understand it, 
that on the 8th day of March, the witness Coffin purchased 
two bottles of beer from the defendant Green. That is a 
question of fact for you to determine under all of the evi¬ 
dence. If you are satisfied, and satisfied beyond a reason¬ 
able doubt, that Coffin went to those premises on the 8th 
dav of March; if vou further believe, and believe bevond 
a reasonable doubt, that he there saw the defendant Green; 
if you further believe beyond a reasonable doubt that there 
was a contract, a meeting of the minds, between those two, 
as a result of which the defendant Green delivered to the 
witness Coffin intoxicating liquor, and that Coffin accepted 
and received those intoxicating liquors and in return there¬ 
for delivered to the defendant, Green, and the defendant 
Green accepted and received in return therfor, a sum of 
money, that would be a contract of sale of intoxicating 
liquor; it would be an unlawful sale of intoxicating liquor, 
and if you believe that beyond a reasonable doubt you 
would have to bring in a verdict of guilty with respect to 
defendant Green. 

If you are satisfied from the evidence you have heard 
that Green did not sell intoxicating liquor to Coffin within 
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the meaning of the definition I have given you, on the 8th 
day of March, then you would have to acquit him. 

25 If, after considering all of the evidence, you have a 
reasonable doubt in your mind as to whether the de¬ 
fendant Green did no that day, the 8th day of March, sell 
intoxicating liquor to the witness Coffin, then you would 
have to give him the benefit of the reasonable doubt and 
acquit him. 

Now, concerning the other three defendants with respect 
to the 8th day of March, it is not the claim of the Govern¬ 
ment that any one of the other three, except Green, person¬ 
ally, individually, sold intoxicating liquor on the 8th day 
of March, but if you believe, and believe beyond a reason¬ 
able doubt, that Green did, in fact, sell intoxicating liquor 
on that day, the 8th day of March, 1938, then the next ques¬ 
tion for you to determine is what, if anything, did the 
other three have to do with it ? If you believe, and believe 
beyond a reasonable doubt, after all the evidence you have 
heard, that the liquor was sold there on the 8th day of 
March by Green; if you further believe, and believe beyond 
a reasonable doubt, that all three of the other defendants 
were there present, that they were knowingly aiding or 
abetting or assisting Green in the sale of the liquor by 
knowingly permitting it to be kept there, by knowingly per¬ 
mitting him to sell it; if you believe that with respect to 
all three of the other defendants, and if you believe that 
beyond a reasonable doubt, you would have to bring in a 
verdict of guilty with respect to all three of the other de¬ 
fendants. If you believe in this case that some one or more 
of the other three defendants knowingly aided or abetted 
or assisted Green in the sale of the liquor on the 8th of 
March, and you have a reasonable doubt with respect to 
some, then you would have to convict the ones concerning 
whom you have no reasonable doubt, and acquit the ones 
concerning whom you do have a reasonable doubt. 

You are the sole judges of the facts. You rely upon your 
own recollection as to what the facts are, and you deter¬ 
mine for yourselves how’ much credibility or belief you 
shall give to the testimony of all the witnesses. 

Now, there is another charge concerning the 8th of 
March, and that is all four of these defendants are charged 
with having kept intoxicating liquor for sale there on that 
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day without a license. If you believe, and believe beyond 
a reasonable doubt, from the evidence that you have heard, 
that on the 8th day of March, 1938, intoxicating 
26 liquors were being kept in those premises, and that 
they were being kept there for sale, and if you be¬ 
lieve under the definition I have given you, that all four 
of the defendants were keeping them there for sale, either 
directly or that some of them were keeping them for sale 
and the others knowingly aiding and abetting and assist¬ 
ing them in keeping them there for sale—if you believe that 
beyond a reasonable doubt, you would have to bring in a 
verdict of guilty with respect to all the defendants. If you 
believe that some of them were deliberately, personally 
keeping them there for sale; if you believe the others were 
knowingly aiding and abetting and assisting in keeping 
them for sale; if you believe that with respect to all, then 
you would have to convict all. If you believe in this case 
some one or more were keeping intoxicating liquors for 
sale there on that day, but if you believe that some one or 
more than one had actually nothing to do with it, were not 
keeping them there personally, were not knowingly aiding, 
abetting or assisting in the keeping of the liquor there for 
sale on that day, then you would have to acquit those whom 
you are satisfied had nothing to do with the keeping of the 
liquor there for sale, or concerning whom you had a rea¬ 
sonable doubt as to whether they were keeping it there for 
sale. 

This case has taken a long time to try, and you have 
heard a great deal of evidence which does not directly con¬ 
cern the issue which you have to determine. You have 
heard a great deal of evidence here with respect to alleged 
gambling, alleged crap game, alleged numbers game, and 
alleged horse racing. You have also heard evidence here 
with respect to the character and nationality of the people 
who are alleged to have frequented those premises. These 
people are not here charged with permitting gaming on 
those premises, or with setting up a gaming table, and if 
you are satisfied beyond a reasonable doubt that there was 
gambling there, either in the form of playing dice or play¬ 
ing number or betting on horse races, that would not jus¬ 
tify you in convicting these defendants unless you are 
satisfied, and satisfied bevond a reasonable doubt, that 
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they are guilty of having sold liquor and having kept 
27 liquor for sale there on those particular days, the 
7th and 8th of March. All of this testimony has been 
permitted to go in, and you have a right to consider it, and 
the purpose for which you have a right to consider it is for 
the purpose of determining whar, if any, light does that 
evidence throw upon the question as to whether or not any 
one or all of these defendants on the 7th day or the 8th day 
of March was guilty of having sold or kept intoxicating 
liquor for sale in those premises on that particular day.” 

“There are four defendants and four counts. Your ver¬ 
dict may be not guilty as to all defendants on all counts, it 
may be guilty as to all defendants on all counts, it may be 
guilty on some and not guilty on others, according to the 
way you are impressed by the evidence. 

After objection by counsel to one part of the charge the 
court added: ‘I have attempted and tried to tell the jury 
that, as far as being aiders or abettors is concerned, the 
aiding or abetting must be knowingly done. In other 
words, there must be some positive act on the part of those 
defendants which satisfies you, and satisfies you beyond a 
reasonable doubt, that they were present, that they knew 
the liquor was being sold, and that they took an active part 
in it, either by having knowledge of it and giving permis¬ 
sion, either expressed or implied, that the liquor might be 
sold and might be kept there for sale.’ ” 

“The foregoing contains the full and complete instruc¬ 
tions by the court to the jury, and following such instruc¬ 
tions, the defendants objected to certain portions of said 
instructions, which objections were overruled by the court, 
and exceptions granted. 

Such objections to which exceptions were granted, were 
as follows: 

1. The reason given by the court for permitting the evi¬ 
dence of gambling to be introduced in support of the charges 
contained in the information. 

2. The Court’s definition of an “accessory” as being one 
who “knowingly permits” the violation of a law. 

3. The Court’s instruction to the effect that they should 
acquit any or all of the defendants if they found that they, 
or any of them, “had absolutely nothing to do with the 
sale” of intoxicating liquors.” 
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28 The foregoing is the substance of all of the testi¬ 
mony bearing upon the exceptions herein reserved 

on behalf of defendant. 

AND THEREUPON, and as all of said exceptions were 
fully noted and allowed as aforesaid and duly entered upon 
the minutes of the court, before the jury retired to consider 
of its verdict, and because the matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendant may have his case reviewed on 
appeal, the defendant, by his attorneys, moves the court to 
sign and seal this, his Bill of Exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the court; and thereupon the defendant tenders 
this, his Bill of Exceptions, and requests the court to sign 
and seal the same, which is accordingly done, now for them, 
this 25th day of April, 1939. 

john p. McMahon 

Judge. 

Approved: 

JAMES T. CROUCH 
Attorney for Defendants. 

HON. ELWOOD H. SEAL, 

Corporation Counsel. 

By: MILTON D. KORMAN 

Attorney for District of Columbia. 

29 In the Police Court of the District of Columbia. 

D. C. No. 1145061. 

District of Columbia, 
vs. 

John W. Donald, William Edward Larman, John Robert 

Green, Defendants . 

Assignment of Errors. 

Now comes the defendants, John W. Donald, William 
Edward Larman and John Robert Green, and assigns the 
following errors relied upon by them:— 
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DONALD ET AL. VS. DISTRICT OF COLUMBIA. 


1. The Court erred in permitting the witnesses for the 
prosecution (District of Columbia), over the objection and 

/ exception of defendants, to repeatedly testify as to the 
racial nationalitv of the persons present upon the prem- 
ises at the time charged in the information. 

2. The Court erred in instructing the Jury, over the ob¬ 
jection and exception of defendants, that defendant might 
be found “Guilty” under Title 6, Section 5, of The Code of 
the District of Columbia, if he “knowingly permitted” the 
violation of the offense charged in the Information. 

3. The Court erred in repeatedly admitting, over the 
objection and exception of of defendants, the testimony of 
witnesses for the prosecution (District of Columbia) rela¬ 
tive to the commission of another and separate offense 
other than that charged in the information. 

4. The Court erred in instructing the Jury that it might 
consider evidence admitted of another and separate offense 
than that charged in the Information for whatever pur¬ 
poses that it might consider proper in determining the de¬ 
fendants’ guilt of the offense so charged in the Informa¬ 
tion. 

5. The Court erred, over the objection and exception of 

defendants, the Court’s action in submitting the 
30 case to the Jury until after the elapse of two days 
following the introduction of all testimony in the 
case and the agruement counsel for both sides. 

JAMES T. CROUCH, 

Attorney for Defendants, 

1125 National Press Building, 
Washington, D. C. 

Service of copy hereof acknowledged. 

ELWOOD H. SEAL, 
Corporation Counsel, D. C. 

By: MILTON D. KORMAN 
Assistant Corporation Counsel 
4/11/39 
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31 In the Police Court of the District of Columbia 


United States of America, 

District of Columbia, ss : 

I, Walter F. Bramhall, Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 
pages, numbered from 1 to 30 inclusive, to be true copies 
of originals in cause No. 1145061 wherein the District of 
Columbia is plaintiff and John W. Donald, William Ed¬ 
ward Larman, John R. Green and Herbert Donald, Defen¬ 
dants, as the same remain upon the files and records of 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, the City of Washington, in said 
District, this 5th day July, A. D. 1939. 

WALTER F. BRAMHALL 

(Seal) Clerk Police Court, Dist. of 

Columbia . 

32 In the Police Court of the District of Columbia 
District of Columbia, vs. John W. Donald, William 
Edward Larman and John Robert Green, Defendants 
D. C. No. 1145061 Transcript of Record 

Endorsed on Cover: No. 7458 Donald et al., Plaintiffs 
in error, vs. District of Columbia. United States Court of 
Appeals for the District of Columbia Filed Jul 5-1939 
Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


April Term, 1939. 


No. 7458 


Special Calendar. 


JOHN W. DONALD, WILLIAM EDWARD LAR- 
MAN, JOHN R. GREEN 

Plaintiffs in Error, 
vs. 

DISTRICT OP COLUMBIA. 


BRIEF ON BEHALF OF PLAINTIFFS IN ERROR. 

Jurisdictional Statement. 

The jurisdiction of the lower Court, the Police 
Court of the District of Columbia, to try this case, lies 
in the Act of Congress of January 24, 1934, 48 Stat. 
336, c. 4, Sec. 33, Sec. 1933, Title 20 of The Code of the 
District of Columbia, as amended. An information 
was filed by an Assistant Corporation Counsel, in and 
for the District of .Columbia, in the Police Court of 
the District of Columbia, on March 9, 1938, in which 
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it was alleged that plaintiffs in error had violated the 
Act of Congress of January 24, 1934, 48 Stat. 323, c. 
4, Sec. 9, Sec. 1909, Sub.-sec. (a), Title 20, of The Code 
of the District of Columbia, as amended, in which it 
is provided that “No individual, partnership, associa¬ 
tion, or corporation shall, within the District of Co¬ 
lumbia, manufacture for sale, keep for sale, or sell any 
alcoholic beverage without having first obtained a li¬ 
cense under this Chapter, for such manufacture or sale, 
except as provided in Sections 1931 and 1932, thereof. ” 
Said information specifically alleged that plaintiffs in 
error had sold and kept for sale certain alcoholic 
beverages on March 7 and March 8, 1938, in the Dis¬ 
trict of Columbia, in violation of said Act of Congress. 
The Act of Congress of March 2, 1897, 29 Stat. 607, c. 
360; March 3, 1901, 31 Stat. 1225, c. 854, Sec. 227, Sec. 
28, Title 18 of the Code of the District of Columbia, 
provides for appeals from the Police Court of the Dis¬ 
trict of Columbia to this Court, and the manner in 
which such appeal shall be taken. Plaintiffs in Error 
have fully complied with that law. 

Statement of Case. 

The facts in this case, briefly stated, are as follows: 

On March 9,1938, M. D. Korman, an Assistant Cor¬ 
poration Counsel in and for the District of Columbia, 
filed in the Police Court of the District of Columbia, 
an Information in which it was alleged in the First 
Count thereof that Plaintiffs in Error and one Her¬ 
bert Donald had on the 7th day of March, 1938, sold 
certain alcoholic beverages writhout first having ob- 
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tained a license to do so, in violation of the herein¬ 
before mentioned Act of Congress; that in the Second 
Count of said Information, it was alleged that on the 
same date, the same persons had kept for sale certain 
alcoholic beverages in violation of the aforesaid Act 
of Congress; that in the Third Count of said Infor¬ 
mation, it was alleged that the same persons did on 
March 8, 1938, sell certain alcoholic beverages without 
first having obtained a license, in violation of said 
Act of Congress; that in the Fourth Count of said 
Information that also on said date March 8, 1938, the 
same persons had kept for sale certain alcoholic bev¬ 
erages, also in violation of said Act of Congress (Rec¬ 
ord, Pages 2 and 3). 

The case came on for trial on October 19, 1938, and 
was submitted to the Jury on October 24, 1938, and 
the Jury returned its verdict of “Guilty” as to each of 
said persons. A motion for a new trial was thereafter 
filed by said persons, and on March 1, 1939, said Her¬ 
bert Donald withdrew his motion for a new trial, and 
the Court on said date overruled Plaintiffs in Error 
Motion for new trial, and a judgment was entered. 
Sentence was thereupon imposed upon Plaintiffs in 
Error, exceptions noted, notice of intention given by 
them of applying to this Court for a Writ of Error and 
appeal bond in the amount of Five Hundred Dollars 
filed. Thereafter, Plaintiffs in Error submitted their 
Bill of Exceptions, which was sealed, signed and filed, 
Petition for Writ of Error was filed in this Court and 
Writ of Error, granted on June 19, 1939, and copy of 
Record and Proceedings in the Lower Court trans- 
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mitted to this Court in obedience to said Writ (Record, 
Pages 4 and 5). 

Statutes, etc. Involved. 

The only Statute involved in this Appeal is that con¬ 
tained in Assignment of Errors, and known as Assign¬ 
ment No. 2, which said assignment is immediately here¬ 
inafter set forth under “Statement of Points”. This 
is the Act of March 3, 1901, 31 Stat. 1337, c. 854, Sec. 
908, Title 6, Sec. 5 of the Code of the District of Co¬ 
lumbia. Same reads in full as follows: 

“In prosecutions for any criminal offense all 
persons advising, inciting or conniving at the of¬ 
fense, or aiding or abetting the principal offender, 
shall be charged as principals and not as acces¬ 
sories, the intent of this Section being that as to 
all accessories before the fact, the law heretofore 
applicable in cases of misdemeanor only shall ap- 
plv to all crimes, whatever the punishment mav 
be.” 


Statement of Points. 

Plaintiffs in Error assigned the following errors in 
the Record and Proceedings in the lower Court under 
which they seek a reversal of the judgment of said 
Court. 

“1. The Court erred in permitting the wit¬ 
nesses for the prosecution (District of Colum¬ 
bia), over the objection and exception of defend¬ 
ants, to repeatedly testify as to the racial na¬ 
tionality of the persons present upon the premises 
at the time charged in the information. 

“2. The Court erred in instructing the Jury,, 
over the objection and exception of defendants,. 
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that defendant might he found ‘Guilty’ under 
Title 6, Section 5, of The Code of the District of 
Columbia, if he ‘knowingly permitted’ the viola¬ 
tion of the offense charged in the Information. 

“3. The Court erred in repeatedly admitting, 
over the objection and exception of defendants, 
the testimony of witnesses for the prosecution 
(District of Columbia) relative to the commission 
of another and separate offense other than that 
charged in the Information. 

“4. The Court erred in instructing the Jury 
that it might consider evidence admitted of an¬ 
other and separate offense than that charged in 
the Information for whatever purposes that it 
might consider proper in determining the defend¬ 
ants’ guilt of the offense so charged in the Infor¬ 
mation. 

“5. The Court erred, over the objection and 
exception of defendants, the Court’s action in sub¬ 
mitting the case to the Jury until after the elapse 
of two days following the introduction of all tes¬ 
timony in the case and the argument of counsel 
for both sides” (Record Pages 27 and 28). 

Summary of Argument. 

As set forth under “Statement of Points”, Plaintiffs 
in Error have assigned five Assignments of Error al¬ 
leged to have been made by the lower Court. 

With respect to Assignment No. 5, however, counsel 
has been unable to find authorities in support of such 
assignment, and same will not be considered in the 
“Argument.” 


As to the remaining assignments (Nos. 1,2, 3 and 4), 
Counsel believes that they may be grouped in the 
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“Argument” as they all pertain to the introduction 
of evidence at the trial and the lower Court’s instruc¬ 
tions to the jury relative to such evidence. 

In the “Argument” “Plaintiffs in Error” will be 
referred to as “Defendants”, and the “District of 
Columbia” will be referred to as “The Government”. 
The reason for such designations being that the Bill 
of Exceptions contained in the Transcript of Record 
so designates them. 


Argument. 

The pertinent portions of the Bill of Exceptions 
necessary to be considered in this Appeal consists of 
the following: 

Witness Coffin testified that on the two days on 
which he was present on the premises where the al¬ 
leged offenses occurred, certain persons were present 
at the times and that among this number were a num¬ 
ber of Chinese and one who appeared to be an Italian; 
that he had made a bet with the defendant Larman 
on the result of a running race of horses, and that he 
had heard the defendant Larman calling out the results 
of such horse races. As disclosed by the Bill of Ex¬ 
ceptions, this evidence was admitted over the objec¬ 
tion and exception of Counsel (Record, Page 7). 

Witness further testified relative to having made 
“horse race bets” with the defendant Larman on 
March 7, 1938, which evidence was again admitted 
over the objection and exceptions of the defendants 
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(Record, Page 8). That relative to repeated question¬ 
ing and answers of this witness as to gambling on the 
premises in question, the following is illustrative of 
the Court’s ruling as to the admission of such evi¬ 
dence (Record, Page 8): 

“By Counsel for Defendants: If your Honor 
please, I make the same objection. May I make 
this statement to your Honor, that the questions 
and answers of this witness are concerning bets. 
Neither this defendant nor any of them are 
charged wtih that offense. They are charged with 
sale and possession of liquor. Now, no less than 
four times he has said bets were made, and I move 
to withdraw a juror on the ground that his an¬ 
swers to questions are unresponsive and preju¬ 
dicial. 

The Court: I will overrule the motion to with¬ 
draw a juror, and overrule the objection to the 
question asked. 

By Counsel for Defendants: I ask your Honor 
to admonish the Jury that they are not to con¬ 
sider these persons as being charged with gam¬ 
bling, and that they will disregard any testimony 
concerning gambling or taking bets. 

The Court: The jury will be instructed that 
they are charged with the alleged violation of the 
liquor law, but I will not instruct the jury that 
they cannot consider this other evidence in con¬ 
nection with the charge. 

By Counsel for Defendants: Your Honor will 
allow me an exception? 

The Court: Yes.” 

Witness Coffin further testified that on March 8, 
1938, he had inquired of Herbert Donald, who is not a 
party to this Appeal, if he could make a bet on a horse 
race, and that Herbert Donald had told him that he 
could do so, and that he had given to said Herbert Don- 
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aid a 4 * marked ' 1 One Dollar bill, which he had with 
him at the time. That thereupon the following took 
place between the “Court" Counsel for Defendants: 

44 If your Honor please, I want to make sure 
about it. The objection is on the ground that it 
is irrelevant and immaterial, the materiality of the 
testimony, the irrelevancy of the testimony and 
that it is prejudicial to the defendants." 

To the introduction of such evidence, an exception 
was duly noted by defendants (Record, Page 9). 

Witness Coffin was further permitted to testify, over 
the objection and exception of counsel for defend¬ 
ants that a “crap" game was in progress on March 
8th, and that several Chinese were among those play¬ 
ing in the game, and he further testified as to other 
gambling transactions on the premises on said date 
March 8, 1938, and concerning making other bets with 
said Herbert Donald and the defendant, Larman, all 
of which questions and answers thereto were over the 
objection and exception of Counsel for Defendants. 
Said witness also testified relative to seeing “racing 
forms and scratch sheets" on the premises at the time 
(Record, Pages 9 and 10). 

The next witness called by the Government was 
one Devoe, who testified that when he entered the 
premises on March 8, 1938, he saw certain persons 
present at the time. Whereupon the following took 
place at the trial: 

“In this room there were 22 men, 16 white men, 
I would say, one Colored man and four Chinamen,, 
and one Greek. 
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By Counsel for Defendants: If your Honor 
please, I move to strike the answer. It is solely 
for the purpose of trying to prejudice the jury, 
bringing up questions of nationality. What dif¬ 
ference does it make whether it was a Greek or a 
colored man or a Chinaman, if they had a right 
to be in there. 

The Court: I overrule that objection. 

Counsel for Defendants: Note an exception. 

Exception granted” (Record, Pages 10 and 11). 

Witness Coffin was then recalled to the witness stand. 
The following took place relative to the Government 
questioning of said witness and his answers thereto: 

“I wanted to ask you, which I have neglected 
to do, if you can give us any description of those 
men, so far as their appearance and nationality, 
is concerned ? 

Counsel for Defendants: I object, if your 
Honor please. It is admitted. The answer is ob¬ 
vious. The question is going right into the ques¬ 
tion of race, and I don’t think it has any bearing 
on the case. 

The Court: I will overrule the objection, but I 
don’t think the question is a proper one because 
he mentioned two days and is not directing the wit¬ 
ness’ attention to either of these days. 

By Assistant Corporation Counsel: I will di¬ 
rect your attention to March 7, the first day you 
were there, Mr. Coffin. You can give me your re¬ 
ply to that? Then we will take up the other day. 

Answer: Well, there were a number of China¬ 
men.” 

Following some further discussion, the Assistant 
Corporation Counsel handling the case, questioned 
the witness Coffin, as follows: 

“Any other nationalities that you remember? 
That is, that were obvious to you? 
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Answer: You mean including the defendants? 

Question: Yes. 

Answer: Well, there was Green and there was 
another man Joseph Amato. 

Question: This is the first day you are refer¬ 
ring to? 

Answer: The first day. 

By Counsel for Defendants: If your Honor 
please, I move to strike that answer. It abso¬ 
lutely cannot be for any other purpose than try¬ 
ing to prejudice the defendants here, by showing 
nationalities. What has that got to do with it? 

The Court: I will overrule your motion to 
strike and allow you an exception. 

Whereas, thereafter, the witness Coffin having 
been recalled to the witness stand for direct examina¬ 
tion, was asked and replied to the following questions, 
and gives the following answers over the objection of 
counsel for the defendants herein. 

By the Assistant Corporation Counsel: Mr. 
Coffin, will you tell us whether or not, among the 
22 that you said were in the premises on the 8th 
day of March, that there were any of other na¬ 
tionalities than American among them? 

Answer: Yes, sir. 

Question: And will you describe what they 
were? 

Counsel for the Defendants: I object. The 
same objection, your Honor, and I still mean the 
motion to withdraw a juror and continue the case. 
Time after time objections were made; who were 
they trying? The question of races or nationali¬ 
ties? The cases, if your Honor please, hold 
unanimously that you cannot go into the question 
of nationality and attempt to find someone guilty 
without even going on trial. 

The Court: I will overrule that objection and 
allow you an exception. 
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Counsel for the Defendants: I also move that 
the jury be instructed to disregard the question. 
The Court: I overrule that. 

Counsel for Defendants: An exception again, 
if your Honor please” (Record, Pages 11, 12 and 
13). 


The third witness called by the Government was one 
Smith who testified that when he entered the premises 
in question on March 8, 1938: 

“There were about eighteen or twenty, maybe 
a few more people there, and most of them were 
white. There were a few Chinamen present. 

Counsel for the Defendants: If your Honor 
please, I renew my same objection to bringing the 
nationalities. 

The Court: I overrule that objection and al¬ 
low you an exception” (Record, Page 13). 


Witness Ward was then called by the Government 
and testified that he entered the premises in question 
on March 8, 1938. Thereupon the following took 
place: 

“What did you find in these premises, Sir? 

Answer: We found 22 men and evidence— 

Question: Will you describe those men to us as 
near as you can, as you recall? 

Answer: My best recollection is that there 
were about 16 white men and some oriental, about 
five orientals, and one young short colored fellow. 

Counsel for Defendants: I move to strike the 
question and answer, if your Honor please. 

The Court: Motion to strike overruled and ex¬ 
ception granted” (Record, Page 14). 


The objectionable portions of the lower Court 
charged the Jury are as follows: 
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“The Court in its instructions to the Jury stated 
that it was not claimed by the Government that 
Defendant John \V. Donald in person sold intox¬ 
icating liquors but that if he was ‘actually there, 
if they knew the intoxicating liquor was being 
sold, if they were a party to the sale of it, in that 
they know infill/ permitted the liquor to be kept 
there, knowing it was going to be sold, and know¬ 
ingly permitted either Larman or Green to sell the 
liquor—* if you believe that, and believe it beyond 
a reasonable doubt with respect to both, it would 
be your duty to briny in a verdict of Guilty with 
respect to both, because under those circumstances 
they would be just as guilty as an aider or abettor 
as if he had in person sold intoxicating liquor.’* 

(Record, Page 2'2.) 

The Court further instructed the Jury that: 

“If you believe beyond a reasonable doubt that 
intoxicating liquors were actually present on those 
premises on that day, and you further believe, and 
believe beyond a reasonable doubt, that all four 
of these defendants were keeping the intoxicating 
liquor there for the purpose of selling it, that is, 
either in person or some of them were, and they 
understood that some would sell it and the others 
knowingly permitted them to keep it there for that 
purpose—if you lx*licve that and believe that be¬ 
yond a reasonable doubt with respect to all four, 
then you would hftve to briny in a verdict of 
'Guilty' to all four** ( Record. Pages 2*2 and 23). 

The Court further charged the Jury as follows: 

“Xow, concerning the other three defendants 
with respect to the 8th day of March, it is not the 
claim of the Government that any one of the other 
three, except Green, personally, individually, sold 
intoxicatiny liquor on the Sth day of March, but it 
vou believe, and believe beyond a reasonable 
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doubt, that Green did, in fact, sell intoxicating 
liquor on that day, the 8tli day of March, 1938, 
then the next question for you to determine is 
what, if anything, did the other three have to do 
with it ! If you believe, and believe beyond a rea¬ 
sonable doubt, after all the evidence you have 
heard, that the liquor was sold there on the 8th 
dav of March bv Green; if vou further believe and 
believe beyond a reasonable doubt, that all three 
of the other defendants were there present, that 
they were knowingly aiding or abetting or assist¬ 
ing Green in the sale of the liquor by knowingly 
permitting it to be Icept there, by knowingly per¬ 
mitting him to s<'ll it: if you believe that with re¬ 
spect ito all three of the other defendants, and if 
you believe that beyond a reasonable doubt, you 
would have to bring in a verdict of guilty with 
respect to all three of the other defendants” (Rec¬ 
ord, Page 24). 

The lower Court concluded its charge to the Jury 
as follows: 

“This case has taken a long time to try, and 
yon hare heard a great deal of evidence which 
does not directly concern the issue which you have 
to determine. You hare heard a great deal of evi¬ 
dence here with respect to alleged gambling, al¬ 
leged crap game. aliened numbers garni', and al¬ 
leged horse racing. Yon hare also heard evi¬ 
dence here with respect to the character and na¬ 
tionality of the people who are alleged to hare 
frequented those premises. These people are not 
here charged with permitting gaming on those 
premises, or with setting up a gaming table, and 
if you are satisfied beyond a reasonable doubt 
that there was gambling there, either in the form 
of playing dice or playing number or betting on 
horse races, that would not .justify you in convict¬ 
ing these defendants unless you are satisfied, and 
satisfied beyond a reasonable doubt, that they are 
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guilty of having sold liquor and having kept liquor 
for sale there on those particular days, the 7th 
and 8th of March. All of this testimony has been 
permitted to go in, and you have a right to con¬ 
sider it, and the purpose for which you have a 
right to consider it is for the purpose of deter¬ 
mining what, if any, light does that evidence 
throw upon the question as to whether or not any 
one or all of these defendants on the 7tli day or the 
8th day of March was guilty of having sold or kept 
intoxicating liquor for sale in those premises on 
that particular day” (Record, Pages 25 and 26). 


It will further he noted from the Record that fol¬ 
lowing the charge to the Jury, Defendants objected 
to such portions of its charge hereinbefore set forth; 
such objections to which exceptions were granted, be¬ 
ing as follows: 

1. The reason given by the Court for permit¬ 
ting the evidence of gambling to be introduced 
in support of the charges contained in the in¬ 
formation. 

2. The Court’s definition of an “accessorv” as 
being one who “knowingly permits” the violation 
of a law. 

3. The Court’s instruction to the effect that 
they should acquit any or all of the defendants 
if they found that they, or any of them, “had ab¬ 
solutely nothing to do with the sale” of intoxicat¬ 
ing liquors (Record, Page 26). 

It will be noted that Counsel for defendants thus 
far in the “Argument” has quoted in considerable 
detail as to the evidence introduced at the trial and 
the lower Court’s instructions to the Jury based on 
such evidence. Such detailed evidence is due to the 
fact that Counsel believes that it is necessary in this 
particular case to show that such evidence was intro- 
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duced solely for the purpose of prejudicing defend¬ 
ants in the eyes of the Jury and for no lawful pur¬ 
pose. That by reason of said alleged illegal intro¬ 
ducing of evidence, and the Court’s instructions to 
the jury concerning same, it is respectfully submitted 
that the Constitutional rights of these defendants 
have been violated, which rights they were entitled 
to by reason of the Fifth, Sixth and Fourteenth 
Amendments to the Constitution of the United States. 


Counsel desires to stress the closing portion of the 
lower Court’s instructions to the jury relative to such 
evidence, and especially that portion of the charge 
reading as follows: 

“This case has taken a long time to try, and 
you have heard a great deal of evidence which 
does not directly concern the issue which you 
have to determine. You have heard a great deal 
of evidence here with respect to alleged gambling, 
alleged crap game, alleged numbers game, and al¬ 
leged horse racing. You have also heard evidence 
here with respect to the character and nationality 
of the people who are alleged to have frequented 
those premises * * * All of this testimony has 
been permitted to go in, and you have a right 
to consider it, and the purpose for which you 
have a right to consider it is for the purpose 
of determining what, if any, light does that evi¬ 
dence throw upon the question of whether or not 
any one or all of these defendants on the 7th 
day or the 8th day of March was guilty of having 
sold or kept intoxicating liquor for sale in those 
premises on that particular day” (Record, Pages 
25 and 26). 

It will be noted that immediately following the 
Court’s charge to the jury, Counsel specifically ob- 
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jected to that portion of the above instruction, which 
objection was overruled by the Court, and an excep¬ 
tion granted (Record, Page 26). 

Counsel respectfully submits that, from the earliest 
times, it was taken for granted that the jury should 
be the judges only of the issues of fact, and that 
the Court should be the judge of the law, and that 
determination of the law is for the Court, not for the 
jury, and that the judicial instructions as to the law 
and rulings of the Court during the trial are binding 
upon the jury, for while they have the power to dis¬ 
regard the law as given them by the Court, they have 
neither the legal nor the moral right so to do. 

The Courts of every State have had frequent oc¬ 
casion to pass on this general proposition of law, and 
no case can be found in which it has been held other¬ 
wise, except in some jurisdictions where it is express¬ 
ly provided by statute or Constitution, that the jury 
might determine both the law and the facts. 

See: 

Sparf vs. U. S., 156 U. S. 51,15 S. Ct. 273; 39 
L. ed. 343. 

Stettinius vs. U. S., 22, F. Cas. No. 13,387, 
5 Cranch C. C. 573. 

U. S. vs. Battiste, 24 F. Cas. No. 14,545, 2 
Sumn 240. 

Penn. Bridge Co. vs. U. S., 29 App. D. C., 452, 
10 Ann. Cas. 719. 

The leading case upon this subject, and one which 
it is respectfully submitted to the Court is a well 
considered case, is that of U. S. vs. Battiste, above 
mentioned, in which Mr. Justice Story says: 
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Story, J., in U. S. vs. Battiste (C. C. Mass. 1835) 2 
Sumn (U. S.) 240, 24 Fed. Cas. 14,545, said: 

“Before I proceed to the merits of this case, I 
wish to say a few words upon a point suggested 
by the argument of the learned counsel for the 
prisoner, upon which I have had a decided opin¬ 
ion during my whole professional life. It is, that 
in criminal cases, and especially in capital cases, 
the jury are the judges of the law, as well as of 
the fact. My opinion is, that the jury are no more 
judges of the law in a capital or other criminal 
case, upon the plea of not guilty, than they are in 
every civil case tried upon the general issue. In 
each of these cases their verdict, when general, is 
necessarily compounded of law and of fact, and 
includes both. In each they must necessarily 
determine the law, as well as the fact. In each 
they have the physical power to disregard the law 
as laid down by the Court. But I deny that in 
any case, civil or criminal, they have the moral 
right to decide the law according to their own 
notions, or pleasure. On the contrary, I hold it 
the most sacred constitutional right of every 
party accused of a crime, that the jury should 
respond as to the facts and the Court as to the 
law. It is the duty of the Court to instruct the 
jury as to the law, and it is the duty of the jury 
to follow the law as it is laid down by the Court. 
This is the right of every citizen and it is his only 
protection. If the jury were at liberty to settle 
the law for themselves the effect would be, not 
only that the law itself would be most uncertain, 
from the different views which different juries 
might take of it; but in case of error, there would 
be no remedy or redress by the injured party, for 
the Court would not have any right to review the 
law as it had been settled by the jury. Indeed, 
it would be almost impracticable to ascertain what 
the law as settled by the jury, actually was. On 
the contrary, if the Court should err in laying 
down the law to the jury, there is an adequate rem- 
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edy for the injured party by a motion for a new 
trial, or a writ of error, as the nature of the juris¬ 
diction of the particular Court may require. Every 
person accused as a criminal has a right to be 
tried according to the law of the land, the fixed 
law of the land; and not by the law as a jury may 
understand it, or choose, from wantonness, or ig¬ 
norance, or accidental mistake, to interpret it. 
If I thought that the jury were the proper judges 
of the law in criminal cases, I should hold it my 
duty to abstain from the responsibility of stating 
the law to them upon any such trial. But, believ¬ 
ing as I do, that every citizen has a right to be 
tried by the law, and according to the law; that it 
is his privilege and truest shield against oppres¬ 
sion and wrong; I feel it my duty to state my 
views fully and openly on the present occasion.” 

The reasoning in Mr. Justice Story’s opinion is 
especially applicable to the above-mentioned portion of 
the lower Court’s instructions to the jury in the present 
case. Counsel admits that otherwise immaterial, ir¬ 
relevant and prejudicial testimony may be received in 
evidence under certain well recognized exceptions to 
the general rule. This Court has in a number of cases 
held that such evidence might be admitted for certain 
purposes and under proper instructions by the Trial 
Court to the jury. In the present case, however, the 
lower Court permitted all of the testimony heretofore 
set forth in the “Argument”, and instructed the jury 
to consider such evidence for whatever purpose that it 
saw fit. Even after the court had instructed the jury 
that they have had a right to consider such evidence for 
whatever purpose they desired, counsel for defendants 
called specific attention to such instruction, but the 
court allowed same to stand, but granted an exception 
to defendants. (Record, Page 26.) 
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As further noted from the evidence heretofore set 
forth in the “Argument”, witnesses for the Govern¬ 
ment were repeatedly permitted to testify as to the 
nationality of persons on the premises in question and 
without any reason whatever being assigned for the 
introduction of such repeated questions and answers, 
and without the jury being admonished as to the pur¬ 
pose of the introduction of such evidence, and how it 
should affect their verdict. 

If it was the law in the District of Columbia that im¬ 
material, irrelevant anud prejudicial testimony could 
be introduced and heard by the jury, and the lower 
court able to rectify same by merely instructing the 
jury that they could consider such evidence for what¬ 
ever purpose they saw fit, it is submitted that there 
would be no need to have a Judge preside at the trial 
as it would be unnecessary to have the trial proceeded 
with in accordance with law. It is respectfully sub¬ 
mitted that this Court should promptly put a stop to 
any such tendancies on the part of the lower court in 
the interests of defendants being granted a fair and 
impartial trial, and to which they have a constitutional 
right. 

The lower Court also in its said charge to the jury, as 
hereinbefore quoted from, stated to the jury that they 
had heard a great deal of evidence with respect to 
gambling and that such evidence did not directly con¬ 
cern the issue before the jury. The reception of such 
evidence in the instant case was especially prejudicial 
in view of the fact that defendants, John W. Donald 
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and William E. Larman, had been indicted and tried 
before a jury on gambling charges against them al¬ 
leged to have been had on the same dates, same place 
and same time as the alleged violations for which they 
were tried in the lower Court; that they had been tried 
on such gambling charges prior to the trial of the 
liquor charges and that a jury, after hearing all of the 
testimony, had returned its verdict as to said defend¬ 
ants John W. Donald and William E. Larman of * 1 Not 
Guilty’’, and a final judgment entered to that effect. 
It may be assumed that the jury hearing the liquor 
charges had felt that the jury which had acquitted de¬ 
fendants on the gambling charges was in error and 
that they had a right to consider the gambling charges 
the same as if defendants had not been acquitted on 
same by another jury. It is just such a possibility that 
Mr. Justice Story mentioned in his opinion. 

With respect to the introduction of evidence relative 
to the nationality of persons on the premises at the 
times alleged, attention is called to the fact that in no 
place in the Bill of Exceptions (Record, Pages 6th to 
27, Inc.) does the Court give any reason for the re¬ 
peated references to the Nationality of such persons, 
but on the contrary, instructed the jury that they had 
a right to consider such question of nationality for 
whatever purpose they saw fit. 

The lower Court in its charge to the jury mentioned 
that evidence had been admitted at the trial as to the 
character of persons on the premises. However, there 
was absolutely no testimony whatever at the time as to 
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either the bad or good character of any such persons. If 
such persons were to be considered as witnesses against 
defendants, they should have been confronted with 
such witnesses as provided for under the Constitu¬ 
tion. Defendants had the right to be confronted with 
the witnesses against them. 

See: 

U. S. Angell, 11 Fed. 43. 

U. S. vs. Aviles, 474. 

The Fifth, Sixth and Fourteenth Amendments to the 
Constitution are applicable to the District of Colum¬ 
bia, and has been so held by this Court in the follow¬ 
ing cases: 

Lappin vs. District of Columbia, 22 App. D. C. 

68 ; 

Reynolds vs. U. S., 98 U. S. 145; 

Wight vs. Davidson, 181 U. S. 371. 

The United States Supreme Court has had numer¬ 
ous questions construing the Fourteenth Amendment 
to the Constitution relative to race and nationalities 
and has uniformly held that by this Amendment, race 
distinctions could not be used in Court for the pur¬ 
pose of influencing the jury against the accused. The 
oldest case on this subject was that of Pace vs. Ala., 
106 U. S. 583. In the instant case no reason whatever 
appears as to why the Government was permitted to 
continually refer to race and nationalities, and Coun¬ 
sel submits that there could be no reason therefor 
and that such evidence was introduced and heard by 
the jury solely for the purpose of prejudicing the 
jury against these defendants. The Fourteenth 
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Amendment secures to all under like circumstances 
equal protection in the enjoyment of their rights. 

See: 

Yester vs. Washington Harbor Line, 146 U. 

S. 646. 

The Court below in its charge to the jury stated 
that if defendants knowingly permitted intoxicating 
liquor to be kept on the premises, or knowingly per¬ 
mitted intoxicating liquor to be sold on the premises, 
that the jury should convict defendants as aiders and 
abettors although they did not personally keep intoxi¬ 
cating liquors on the premises or personally sell 
same. 

In this connection it will be noted that Title 6, 
Sec. 5 of the Code, hereinbefore referred to, provides 
that “All persons advising, inciting or conniving at 
the offense, or aiding or abetting the principal offender 
shall be charged as principals.” But nowhere in the 
Code has Congress provided that persons who “know¬ 
ingly permitted” the violation of a law are to be con¬ 
sidered as coming within the provisions of said Title 
6, Sec. 5 of the Code. If Congress had intended that 
one who knowingly permitted a violation of law was 
to be equally liable as a principal, it would have said 
so, and it is submitted that it is not for this Court 
to insert such language, nor to construe same as be¬ 
ing included in the language used in that Section of 
the Code. 

In the case of U. S. vs. Chase, 135 U. S. 255, 34 L. 
ed. 117 U. S., the Supreme Court, in dealing with such 
question, used the following language: 
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“We recognize the value of the Rule of con¬ 
struing statutes with reference to the evil they 
were designed to suppress as an important aid 
in ascertaining the meaning of the language in 
them, which is ambiguous and equally susceptible 
of conflicting instruction. But this Court has 
repeatedly held that the rule does not apply to 
instances which are not embraced in the language 
employed in the Statute or implies from a fair 
interpretation of its context, even though they 
may involve the same mischief which the Statute 
was designed to suppress.” 

Prior cases of the United States Supreme Court are 
then cited. 

The United States Supreme Court in the case of 
John Hicks vs. U. S., 150 U. S. 442, 37 L. ed. 1187 
had occasion to define “aiding or abetting” and this 
has been followed in subsequent State cases. 

See: 

State vs. Bos worth, 170 Iowa 345, 152 N. W. 
588 

Sullivan vs. State, 85 Miss. 157, 37 South, 
1009. 

Firpo vs. U. S., 261 Fed. 853. 


In conclusion. Counsel reiterates his contention that 
defendants did not receive a fair and impartial trial 
by reason of: 

1. The repeated admission of testimony over 
the objection and exception of defendants as to 
the racial nationality of persons upon the premises 
in question at the time the offenses were alleged 
to have been committed, and without instructing 
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the jury as to the purpose for which they might 
consider such testimony. 

2. The repeated admission of testimony over 
the objection and exception of defendants relative 
to another and separate offense (gambling) with¬ 
out instructing the jury, the purpose for -which 
they might consider such testimony. Such testi¬ 
mony was especially prejudicial in view of the 
fact that defendants John W. Donald and William 
E. Larman had been acquitted of such separate 
offense (gambling) prior to the trial of the in¬ 
stant case in the lower Court. 

3. In instructing the jury that it had the right 
to consider all of the evidence introduced at the 
trial relative to racial nationalities and gambling 
charges for whatever purpose they might see fit. 
In other words permitting the jury to pass on the 
law as well as the facts. 

4. In instructing the jury that defendants 
might be found “Guilty” under Title 6, Section 
5 of the Code of the District of Columbia, if they 
“knowingly permitted” the violation of the of¬ 
fense charged in the information. 

Respectfully submitted: 

JAMES T. CROUCH, 

Attorney for Plaintiffs in Error. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


April Term, 1939 
No. 7458 


Special Calendar 


JOHN W. DONALD, WILLIAM EDWARD LARMAN, 
JOHN R. GREEN, and HERBERT DONALD, 

Plaintiffs in Error, 
vs. 

DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF DEFENDANT IN ERROR 
STATEMENT OF THE CASE 

This case is here on writ of error to the Police Court of the 
District of Columbia. The defendants were charged in the 
lower court with selling and keeping for sale certain alcoholic 
beverages, to wit, whiskey and beer, without first having ob¬ 
tained a license so to do, (R. pp. 2, 3) in violation of Section 
9 (a) of the District of Columbia Alcoholic Beverage Control 
Act, approved January 24, 1934 (48 Stat. 323, Title 20, Sec. 
1909(a), D. C. Code, Supp. IV) which reads as followsi 
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“Sec. 9(a). No individual, partnership, association, 
or corporation shall, within the District of Columbia, 
manufacture for sale, keep for sale, or sell any alco¬ 
holic beverage without having first obtained a license 
under this Act for such manufacture or sale, except as 
provided in sections 31 and 32 hereof.” 

The exceptions contained in sections 31 and 32 of the above 
Act are not material in this case. 

The alleged offenses took place on the third floor of a build¬ 
ing located at 1306 I Street, N.W. Approximately twenty 
persons were present on both March 7th and March 8th, 1939. 
the two days on which Officer Coffin was there and on which 
he purchased alcoholic beverages from the defendants Larman 
and Green (R. pp. 7, 8). The other two defendants. John 
Donald and Herbert Donald (the latter having abandoned his 
appeal (R. p. 5)) were present but took no actual part in the 
sale of the whiskey and beer. Gambling transactions were 
being carried on in the room (R. p. 9). There was a black¬ 
board on the w’all on which there was tacked several “racing 
forms and scratch sheets” (R. p. 10). The witness Coffin 
made several horse racing bets with the defendants Herbert 
Donald and Larman (R. p. 8) and the defendant Larman 
called out the results of horse races (R. p. 7.) All the testi¬ 
mony relating to gambling on the premises was admitted over 
the objection and exception of the defendants (R. pp. 7, 8). 
When one Deyoe, testified that there were in the room twenty- 
two men, consisting of sixteen white men, one colored man, 
four Chinamen and one Greek, counsel for defendants moved 
to strike this testimony on the ground that it was “solely for 
the purpose of trying to prejudice the jury, bringing up ques¬ 
tions of nationality”. (R. pp. 10, 11.) The Court overruled 
the motion and exception was taken (R. p. 11 ). The defense 
offered evidence to prove that the premises were occupied by 
the Printers Literary Club, Inc., which had been incorporated 
in the District of Columbia for the following purposes (R. 
p. 17): 


“The particular business and object of this corpo¬ 
ration is literary, instructive, and philosophical, con- 
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templating the mutual improvement of its members 
by social contact in selected groups or bodies consti¬ 
tutionally organized at various places, according to 
rules and regulations to be adopted, aiming to develop 
and stimulate thereby greater interest in their fellow- 
man and generally the advancement of high ideals of 
social contact.” 

The defendant Larman testified that he was employed by 
the Literary Club; that his duties were to see that only the 
proper members of the club were permitted to enter the club 
(R. p. 15); that the four bottles containing whiskey and the 
two hundred and fourteen bottles of beer seized upon the 
premises under a search warrant were owned by the individual 
members of the club, and that he was able to tell the owner¬ 
ship of the bottles of beer by the “bin” it was in in the ice box, 
but he admitted that there were only four bins in the ice box 
and approximately two hundred members of the club and two 
hundred and fourteen bottles of beer (R. p. 16.) 

Counsel for the defendants took exception to the instruc¬ 
tions of the Court to the jury relative to the guilt of those 
aiding and abetting the commission of a crime (R. p. 26), and 
also to the instructions of the Court with respect to the reason 
for permitting the evidence of gambling on the premises to be 
introduced (R. p. 26). 

SUMMARY OF THE ARGUMENT 

I. The evidence respecting the class of persons in the room 
and the gambling transactions conducted therein was 
properly admitted to rebut the theory of the defense. 

II. The evidence relating to the gambling transactions was 
properly admitted as part of the res gestae. 

III. The charge of the Court with respect to what consti¬ 
tuted an aider and abettor was correct. 

IV. The charge of the Court to the jury with respect to the 
reason for permitting the evidence of gambling to be 
introduced was correct. 

V. Defendants failed to give notice in the Court below of 
their intention to apply for a writ of error. 
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ARGUMENT 

I 

The evidence respecting the class of persons in the room and the 
gambling transactions conducted therein was properly 
admitted to rebut the theory of the defense. 

It is obvious that had the testimony objected to been 
offered by the Government in rebuttal it would have been 
both material and competent. The defense was based upon 
the theory that the premises were occupied by a literary club 
with lofty ideals as set forth in its charter, and that it per¬ 
mitted no one upon the premises but the members of the club, 
who were all union printers. Testimony relative to the class 
of persons upon the premises and the activities conducted 
thereon was proper rebuttal, even if not (which we do not 
admit) admissible in chief. It is well settled that testimony 
inadmissible generally may be made admissible because of 
testimony adduced by the adverse party. 

In the case of Wilson v. United States, 232 U.S. 563, 569, 
the Court said: 

“4. It is assigned for error that the court permitted 
the Government to cross-examine the defendant, 
Charles Wilson, respecting entries made by him and 
his wife in their books of account, showing payments 
of money to certain police officers, and indicating 
friendly relations, if not co-operation, between defen¬ 
dants, as keepers of a house of prostitution, and 
members of the police force. This was not objected 
to as exceeding the limits of proper cross-examina¬ 
tion, but only as being ‘incompetent, irrelevant and 
immaterial.’ We think it was admissible as tending 
to show the character of the house, and as tending to 
rebut evidence previously introduced by the defense 
to the effect that Mrs. Wilson had refused to harbor 
the girls for fear of police interference.” 

In this case the issue of the character of the occupant of 
the premises was injected into the case prior to the taking of 
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any testimony by the opening statement of counsel for defend¬ 
ants who said (R. pp. 6, 7): 

“* * * the second and third floors of premises 
1306 I Street, Northwest, was occupied by the Print¬ 
er’s Literary Club, which is a duly organized and in¬ 
corporated club composed of union printers; that the 
club rooms were used solely by members of the club 
and their specially invited guests; that members of 
the club frequently received employment through 
calls sent to the club for the services of union printers 
from newspapers and job printing plants; and that 
the place was maintained on high standards for the 
social and economic benefit of the members of the 
club and that no illegal enterprises were carried on 
therein.” 

The authorities are uniform in holding that the order of 
proof, even in a criminal case, lies within the sound discretion 
of the trial court. 

Murray v. United States, 53 App. D.C. 119, 288 F. 1008, 
cert. den. 262 XJ.S. 757, 

Mears v. United States, 60 App. D.C. 387, 55 F. (2d) 745, 

Hoeppel v. United States, 66 App. D.C. 71, 85 F. (2d) 235, 
cert. den. 299 U.S. 557, 

McNeil v. United States, 66 App. D.C. 199, 85 F. (2d) 698. 

Where counsel for defendant, in his opening statement to 
the jury, states the nature of the defense, it is proper for the 
prosecution, in its case in chief, to anticipate such defense. 

In the case of Morse v. Commonwealth, 129 Ky. 294, 111 
S.W. 714, the court said: 

* * In this connection it may be asked, at what 
stage in the trial can the commonwealth introduce 
evidence of other offenses, when such evidence is 
competent? In answer, we say that evidence of this 
character may be offered whenever the nature of the 
defense is disclosed that will permit it. If in the 
opening of the case it appears that the accused will 
rely on any of the defenses before mentioned, to show 
lack of evil intent or guilty knowledge, then the com- 



6 


monwealth may put in its evidence in chief; but, if 
the nature of the defense is not disclosed until the 
evidence for the accused is offered, it may come in 
rebuttal, and this we consider the safer practice.” 

See also: 

State v. Klute, 160 Iowa, 170, 140 N.W., 864. 

In the case of People v. Kenyon , 201 Mich. 647, 167 N.W. 
997, the court held that, where, during a colloquy with the 
court, counsel for defendant intimated he intended to inter¬ 
pose a certain defense, the prosecution could, in its case in 
chief, anticipate this defense. 

And in the case of Dick v. United States (C.C.A. 8th Cir.) 
40 F. (2d) 609, 611, where one was charged with a second 
offense under the National Prohibition Act, and where counsel 
for defendant admitted in his opening statement that de¬ 
fendant had been convicted of such violation in a prior case, 
proof of such conviction was dispensed with, the court saying: 

“* * * There can be no doubt that the statement 
was made in the course of the trial for the express 
purpose, and with the hope, of dispensing with proof 
on that subject. Having deliberately adopted and 
consistently pursued that course at the trial, the ad¬ 
mission must be regarded as binding upon appellant, 
and as having dispensed with the necessity of addi¬ 
tional evidence as to the exact nature of the first 
offense.” 

Here the opening statement was made with the clear 
purpose of inducing the jury to believe they were dealing with 
the employees of a literary club composed solely of union 
printers and conducted on high principles. The Government 
therefore had the right to introduce this testimony to defeat 
that theory. “Where proof of such other offense * * * tends 
* * * to defeat the defensive theory, it is admissible.” Under¬ 
hill on Criminal Evidence, 4th Ed. Art. 193, p. 355. 

It is hardly likely that a club organized for social purpose? 
would have among its members persons of both the Oriental 
and Occidental races, and there was no evidence offered on be- 
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half of defendants that the persons in the room were either 
members of the literary club or the guests of such members. 
The testimony with respect to the presence of the Chinese in 
the room, as well as the testimony with respect to the gam¬ 
bling operations conducted therein, was proper evidence to 
be considered by the jury in determining whether the prem¬ 
ises were actually occupied by a literary club of the character 
claimed or whether the incorporation of such a club was mere¬ 
ly a blind to shield violations of the law. 

II 

The evidence relating to the gambling transactions was properly 
admitted as part of the res gestae. 

The evidence in this case was that the liquor was actually 
sold only by the defendants Larman and Green (R. pp. 7, 8). 
The guilt of the other two defendants could only be inferred 
from the facts surrounding the transactions in issue. 

In the case of Beard v. United States, 65 App. D.C. 231, 237, 
82 F. (2d) 837, cert. den. 298 U.S. 655, this Court said: 

“(18) This is one of those cases in which of neces¬ 
sity the government was required to rely largely upon 
circumstantial evidence, and in such a case all rele¬ 
vant circumstances which throw light upon the prob¬ 
ability of guilt are admissible. All of appellants were 
found in a room devoted exclusively to gaming, and 
the room itself was barred to the public. While ap¬ 
pellants were there, gambling was in progress. In 
the circumstances, evidence tending to show the 
method and plan of carrying on the business cannot 
be said to be improper. Allen v. United States 
(C.C.A.) 4 F. (2d) 688.” 

In the case of St. Clair v. United States, 154 U.S. 134, 149, 
the Court said: 

“* * * St. Clair, Sparf, and Hansen were charged 
jointly with having killed and murdered Fitzgerald. 

The acts, appearances, and declarations of either, if 
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part of the res gestae , were admissible for the pur¬ 
pose of presenting to the jury an accurate view of the 
situation as it was at the time the alleged murder w'as 
committed.” 

The facts surrounding the sales of liquor here involved were 
not rendered inadmissible because they also showed the com¬ 
mission of other crimes. 

“As a general rule, proof of one offense by accused 
is inadmissible in the prosecution of another. Where 
proof of such other offense establishes a separate 
criminal transaction, is part of the res gestae, shows 
intent, identifies accused, tends to connect him with 
the offense or to defeat the defensive theory, it is 
admissible.” Underhill on Crim. Ev. 4th Ed. Art. 

193, P. 355. 

In the case of Moore v. United States , 150 U.S. 57, 61, the 
Court said: 

“The fact that the testimony also had a tendency 
to show that defendant had been guilty of Camp’s 
(another man’s) murder would not be sufficient to 
exclude it, if it were otherwise competent.” 

In the case of Fall v. United States, 60 App. D.C. 124, 130, 
49 F. (2d) 506, 513, this court said: 

“* * * The two transactions are so closely associ¬ 
ated as to bring the admission of the testimony as to 
the Sinclair matter well within the rule of evidence 
permitting testimony of other offenses or transactions 
as bearing upon the motive or intent of the accused. 

The rule is well stated in Moore v. United States. 

150 U.S. 57, 60. 13 S. Ct. 26, 37 L. Ed. 996, and 
quoted by Chief Justice Martin in Eagles v. United 
States. 5S App. D.C. 122, 25 F. (2d) 546. 548. as fol¬ 
lows: ‘Where the question relates to the tendency 
of certain testimony to throw light upon a particular 
fact, or to explain the conduct of a particular person, 
there is a certain discretion on the part of the trial 
judge, which a court of errors will not interfere with, 
unless it manifestly appear that the testimony has 
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no legitimate bearing upon the question at issue, and 
is calculated to prejudice the accused in the minds of 
the jurors.’ Such evidence may be used not only in 
arriving at the motive and intent of a defendant, but 
for establishing the constituent elements of the 
crime of which the defendant is accused. Price v. 
United States. 53 App. D.C. 164, 289 F. 562.” 

In the case of Harris v. United States (C.C.A. 6th Cir.) 13 
F. (2d) 849, where the defendant was charged with the un¬ 
lawful sale of intoxicating liquor, it was held not error to per¬ 
mit testimony tending to prove that she was keeping a house 
of prostitution on the premises in which the sales occured. 

In the case of Borum v. United States, 61 App. D.C. 4, 6. 56 
F. (2d) 301, this Court held that, in a prosecution for killing 
a prohibition agent, evidence that the two defendants success¬ 
fully bribed officers attempting to arrest them in another city 
while engaged in transporting the liquor, was admissible as 
showing motive. This Court said: 

“(2-4.) It is, of course, fundamental that distinct 
and different crimes independent of that charged may 
not be used to establish guilt, and it is equally fund¬ 
amental that the prosecution may not show previous 
general bad character or reputation of an accused un¬ 
less and until the accused has put his character and 
reputation in issue, but it is just as much true that 
even a collateral or extraneous offense, when it forms 
a link in a chain of circumstances culminating in the 
offense charged, may properly be shown in evidence, 
and it is, therefore, the universal rule that testimony 
connecting a defendant with a different crime than 
that charged is admissible if it is so related to or con¬ 
nected with the crime charged as to establish a com¬ 
mon scheme or purpose so associated that proof of 
one tends to prove the other, which is to say that 
where the two crimes are so connected as to be part 
of a general scheme, the evidence is admissible. The 
ground on which such evidence is allowed is that both 
crimes are connected w’ith a single purpose and in 
pursuance of a single object. In such cases proof of 
the first is admissible to show a motive for the 
second.” 
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See also: 

Means v. United States, 62 App. D. C. 118, 65 F. (2d) 206, 
Sprinkle v. United States, (C.C.A. 4th Cir.) 141 Fed. 811, 
Johnston v. United States, (C.C.A. 9th Cir.) 22 F. (2d) 1, 
Hafjner v. State, 176 Wis. 471, 187 N.W. 173, 

Revilla v. State, 103 Tex. Cr. App. 418, 280 S.W. 1064, 
Buchanan v. State, 104 Tex. Cr. App. 612, 286 S.W. 230, 
State v. Anderson, 216 Iowa 887, 247 N.W. 306, 

Dawkins v. State, 19 Ala. App. 592, 99 So. 661, 

State v. Brown, 71 Utah 381, 266 Pac. 716. 

In this case it would have been virtually impossible to prove 
the connection of the defendants John Donald and Herbert 
Donald with the offense charged without showing their par¬ 
ticipation in all the activities being conducted on the premises. 

Ill 

The charge of the Court with respect to what constituted an 
aider and abettor was correct 

Counsel for defendants complain that the Court instructed 
the jury that they could find the defendants Herbert Donald 
and John Donald guilty of aiding and abetting the commis¬ 
sion of the crime if the jury found that they knowingly per¬ 
mitted the liquor to be kept there for sale and sold. It mus + 
be remembered that both Herbert Donald and John Donald 
were persons in authority, Herbert Donald being the manager 
of the place (R. p. 11) and John Donald being the secretary 
of the club (R. p. 16). Therefore, it would seem that since 
they had the authority to prohibit the sale of liquor upon the 
premises their act of knowingly permitting it to be kept for 
sale and sold makes them as guilty as the persons who actually 
consumated the sales. But the expression complained of must 
be read in the light of the whole instruction upon this subject 
(R. pp. 21-26), especially the additional charge which the 
Court gave to the jury after objection by counsel for the de¬ 
fendant, which is as follows: (R. p. 26.) 

“I have attempted and tried to tell the jury that, 
as far as being aiders or abettors is concerned, the 
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aiding or abetting must be knowingly done. In other 
words, there must be some positive act on the part of 
those defendants which satisfies you. and satisfies 
you beyond a reasonable doubt, that they were pres¬ 
ent, that they knew the liquor was being sold, and 
that they took an active part in it, either by 
having knowledge of it and giving permission, either 
express or implied, that the liquor might be sold and 
might be kept there for sale.” 

Counsel for defendants contend that no one can be charged 
as an accomplice in the District of Columbia unless he comes 
within the provisions of section 908 of the District of Colum¬ 
bia Code (Sec. 5, Title 6, Code of 1929). While we submit 
that under the authorities hereinafter cited, defendants John 
Donald and Herbert Donald were accomplices within the 
meaning of this section, it is immaterial to a determination of 
this case whether they are or not. This section of the Code 
relates solely to procedure and merely provides that “all per¬ 
sons advising, inciting, or conniving at the offense, or aiding 
or abetting the principal offender, shall be charged as prin¬ 
cipals and not as accessories,” and this section specifically 
provides that “the intent of this section being that as to all 
accessories before the fact the law hereinbefore applicable 
in cases of misdemeanor only shall apply to all crimes, what¬ 
ever the punishment may be.” In this case we are dealing 
only with a misdemeanor since the penalty provided by sec¬ 
tion 33 of the Alcoholic Beverage Control Act (Sec. 1933, 
Title 20, Code of 1929, Supp. IV) is merely a fine of not more 
than SI.000 or imprisonment for not more than one year or 
both. Therefore, the defendants in this case, whether guilty 
as principals in the first or second degree, or as accessories 
before the fact, were properly charged as principals, whether 
coming within the provisions of section 908 of the Code or 
not. 

In the case of Egan v. United States, 52 App. D. C. 384, 390, 
287 Fed. 958, where the question before this Court was whether 
one had been convicted upon the uncorroborated testimony of 
an accomplice, said: 
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“(7) We have no legislative definition of an ac¬ 
complice. Section 908 of the District of Columbia 
Code provides: 

‘In prosecutions for any criminal offense all 
persons advising, inciting, or conniving at the 
offense, or aiding or abetting the principal of¬ 
fender. shall be charged as principals and not as 
accessories/ 

“This, however, does not fully meet the case. Nor 
is section 332, Penal Code U. S. (Comp. St. Sec. 
10506), providing that ‘whoever directly commits 
any act constituting an offense defined in any law of 
the United States, or aids, abets, counsels, commands, 
induces, or procures its commission, is a principal.’ 
conclusive on this point. The broader and more com¬ 
prehensive rule is that any one knowingly and vol¬ 
untarily co-operating with, aiding, assisting, advis¬ 
ing, or encouraging another in the commission of a 
crime is an accomplice; and this is true, regardless of 
the degree of his guilt. 1 Russell’s Crimes, 49: 
Wharton’s Criminal Evidence, 440; Rice’s Criminal 
Evidence, sec. 319; Bishop’s Criminal Procedure, sec. 
1159.” 

We submit that the evidence clearly shows the defendants 
John Donald and Herbert Donald were guilty of aiding and 
abetting the defendants Larman and Green in the keeping 
for sale and sale of intoxicating liquor as here charged, and 
they were, therefore, accomplices both under the common law- 
definition thereof and within the meaning of section 908 of 
the Code. It is held that where one in charge of premises 
knowingly permits them to be used for violations of the law 
he is guilty of such violations as an aider and abettor. 

In the case of Steir v. United States (C.C.A. 1st Cir.) 2 F. 
(2d) 149, a husband was in control of certain premises as the 
agent of his wife, the owner. The Court said: 

“There was sufficient evidence from which the jury 
could find that the defendant Steir knew of the un- 
law-ful use which w-as being made of the premises 
which he had let to Pillar and that he acquiesced in 
it. As applied to all the facts disclosed by the evi- 
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dence in this case, there was no error in denying the 
requests to rule which are assigned as error. While 
it is true that the evidence shows that Steir was not 
the owner of the premises, yet, it also appeared that, 
as agent for his wife, he let the premises to Pillar, 
who had occupied them for four or five months be¬ 
fore the raid by the officers, and there was evidence 
from which the jury could have found that, as such 
agent, he had control of the premises and could have 
prevented any unlawful use of the same, which he 
did not do, but knowingly acquiesced in such use.” 

See also: 

Dallas v. United States, 4 F. (2d) 201, (C.C.A. 8th Cir.), 

Reid v. United States, 44 F. (2d) 51, (C.C.A. 7th Cir.). 

It is submitted that the instructions given by the trial 
court are in full accord with the decisions above cited. 

IV 

The charge of the Court to the jury with respect to the reason for 
permitting the evidence of gambling to be introduced 

was correct 

The Court did not instruct the jury, as counsel for defend¬ 
ants contend, that the evidence of gambling on the premises 
might be considered by the jury for whatever purposes the 
jury might consider proper in determining the defendants’ 
guilt. The Court instructed the jury (R. pp. 25, 26) as fol¬ 
lows: 

“These people are not here charged with permit¬ 
ting gaming on those premises, or with setting up a 
gaming table, and if you are satisfied beyond a rea¬ 
sonable doubt that there was gambling there, either 
in the form of playing dice or playing number or 
betting on horse races, that would not justify you 
in convicting these defendants unless you are satis¬ 
fied, and satisfied beyond a reasonable doubt, that 
they are guilty of having sold liquor and having kept 
liquor for sale there on those particular days, the 7th 
and 8th of March. All of this testimony has been 
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permitted to go in, and you have a right to consider 
it, and the purpose for which you have a right to con¬ 
sider it is for the purpose of determining what, if 
any, light does that evidence throw' upon the ques¬ 
tion as to whether or not any one or all of these de¬ 
fendants on the 7th day or the 8th day of March 
was guilty of having sold or kept intoxicating liquor 
for sale in those premises on that particular day.” 

This Court, in the case of Fall v. United States, 60 App. D.C. 
124, 131. 49 F. (2d) 506, approved a similar instruction given 
by the low'er court regarding evidence of other transactions 
foreign to the crime charged and the consideration thereof 
by the jury as follows: 

“You are instructed that there is no charge in this 
indictment involving any transaction to which H. F. 
Sinclair was a party. You are further instructed that 
the evidence regarding transactions to which he was 
a party is before you for your consideration only in¬ 
sofar as it throw's light, if any, upon the intent of the 
defendant in connection with the transaction be¬ 
tween him and Doheny, and unless the testimony re¬ 
lating to the transaction in w'hich Sinclair participated 
in your judgment throws light upon the defendant 
Fall’s intention on November 30, 1921, in his trans¬ 
action with Doheny, you shall disregard entirely the 
evidence relating to the so-called Sinclair trans¬ 
action.” 

V 

Defendants failed to give notice in the Court below of their 
intention to apply for a writ of error. 

Section 2 of Rule 26 of this Court provides in part as fol¬ 
lows: 

“2. To entitle a party to apply for writ of error to 
show cause note of his intention must be made at the 
time of the ruling by the court * * 

Referring to this rule, this Court, in Tubins v. District of 
Columbia, 21 App. D. C. 267, 270, said: 
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“1. It is objected on behalf of the defendant in 
error that the case is not properly before this court, 
inasmuch as, according to the record, as it is argued, 
notice of intention to apply to this court for a writ 
of error was not given until after the conclusion of 
the trial, when the law and the rules of this court in 
the premises made pursuant to the law require that 
such notice be given at the time of the ruling of the 
court. The objection is probably technically correct; 
but as this case can otherwise be disposed of. it is 
unnecessary to consider the objection here, or the 
motion to dismiss the appeal, which has been made 
on this ground. It may be well, however, to notify 
counsel that the proper time to give notice of inten¬ 
tion to apply to this court for a writ of error in these 
cases tried in the police court is when the first excep¬ 
tion is taken, when the purpose of the requirement of 
the notice is best subserved. But it will not be neces¬ 
sary to repeat the notice with every exception that is 
taken.” 

In this case there is nothing in the record to show that 
counsel for defendants ever, at any stage of the proceedings 
in the court below, gave notice of an intention to apply to 
this court for a writ of error. 

CONCLUSION 

For the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the judgment of the Court below is right and 
should be affirmed. 
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